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John F. Donelan 


John F. Donelan is a member of the law firm of Pope, Ballard & 
Loos in Washington, D. C., and of Pope & Ballard in Chicago, Illinois. 
Mr. Donelan holds an AB degree (magna cum laude), from Boston 
College, where he graduated in 1937. After completing a postgraduate 
year of study at Babson Institute of Business Administration in 1938, 
Mr. Donelan entered the Harvard University Law School where he 
received his LLB degree in 1941. 


During World War II Mr. Donelan served overseas on active duty 
in the United States Naval Reserve, completing his service with the rank 
of Lieutenant Commander. He was admitted to the Bar of the District 
of Columbia in 1942, to the Bar of the Supreme Court of the United 
States in 1945, and to the Bar of Massachusetts in 1948. In his legal 
practice over the past several years he has specialized in the field of 
administrative law and particularly in the law, both federal and state, 
applicable to the regulation of the transportation industry. 


In 1950 Mr. Donelan served as Chairman of a Committee of the 
Bar Association of the District of Columbia which published ‘‘ A Manual 
on Trial Technique in Administrative Proceedings and Illustrative Fed- 
eral Administrative Agencies.’’ He is a past president of the District of 
Columbia Chapter of the Association of I. C. C. Practitioners, is editor 
of the Railroad Section of the I. C. C. Practitioners Journal, and during 
the past year has served as Vice-Chairman of the Special Committee 
on Administrative Law of the national Association of Interstate Com- 
merce Commission Practitioners. In his work at the Bar of the Inter- 
state Commerce Commission he has served as counsel for shippers in a 
number of major proceedings before the I. C. C. and the Courts. 


Mr. Donelan is 41 years of age and is married to the former Mary 
Louise Gaffey of Brookline, Massachusetts. They have three children, 
and reside in Chevy Chase, Maryland. He is a member of the Bar Asso- 
ciation of the District of Columbia, the American Bar Association and 
its Administrative Law Section, The John Carroll Society, The Barris- 
ters, Kenwood Golf and Country Club, and the Boston College and 
Harvard Clubs of Washington, D. C. 
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The Independent Regulatory Agencies 


By A. J. G. Priest * 


Sir Edward Coke, we Americans have been brilliantly reminded,} 
hurled this epochal declaration by Bracton into the protruding teeth 
of James I: ‘‘That the King should not be under man, but under God 
and the Laws.’’ Far less significantly and under no threat of the 
headsman’s axe, it may be declared that the great independent regu- 
latory agencies of the United States should not be under the President, 
but should be subject only (a) to Congressional action and (b) to ap- 
propriate judicial scrutiny and restraint. © 

In a word, the independent agencies should be independent. They 
should be free to proceed with investigations, with factual determina- 
tions, with all their regulatory functions, including those which are 
quasi-judicial as well as quasi-legislative, without the necessity for even 
covert glances at either end of Pennsylvania Avenue. Many of us wince 
when we recall the instantaneous responses, twenty years ago, to ‘‘This 
is Tommy Corcoran calling from the White House.’’ Yet we may 
pause to consider whether the action of an administrative agency would 
be less obediently prompt and ready if it were to receive tomorrow 
morning a like telephone call, but with the name of Sherman Adams 
substituted for that of Mr. Corcoran. It is not suggested that Mr. 
Corcoran ever exerted, or that Mr. Adams would exert, malign influence, 
but the opportunity raises obvious questions. 

Similarly, neither Speaker Sam Rayburn, nor minority Leader Joe 
Martin, nor Senator Lyndon Johnson, nor Senator William Knowland, 
nor any other influential Congressional figure should be able to line up 
administrative ducks for one of his constitutents. Action by Congress 
itself is something else again, because the Federal regulatory agencies 
are arms of Congress and therefore subject to its supervision, restriction 
or enlargement, but individual members of Congress should not be able 
to call any administrative tunes whatever. No critical finger is being 
pointed at the distinguished gentlemen just named or even at any fresh- 
man Representative either from the Bronx or from the Great Empty 
Spaces. 

It may also be suggested that regulatory agencies are not ‘‘inde- 
pendent’’ in the better sense if they yield to the suasions of influence 
peddlers, however highly those bagmen may have ranked in any past 
Administration. Most lawyers and most law firms, inside the District 
of Columbia and out, have nothing to sell but legal services. Indepen- 
dent regulators obviously must prefer to keep the brethren on that basis. 


* Professor of Law, University of Virginia. Fellow of the American Bar Foun- 
dation and former Chairman of the Public Utility Law Section of the American 
Bar Association. Member of the law firm of Reid & Priest, New York City for 
seventeen years, presently of counsel. y 

1The Lion and the Throne: The Life and Times of Sir Edward Coke, by 
Catherine Drinker Bowen, p. 305. 
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Speaking for a unanimous Court in Humphrey v. United States,? 
Mr. Justice Sutherland replied, ‘‘Yes’’ to the following question: 


Do the provisions of § 1 of the Federal Trade Commission Act, 
stating that ‘any commissioner may be removed by the President 
for inefficiency, neglect of duty, or malfeasance in office,’ restrict 
or limit the power of the President to remove a commissioner except 
upon one or more of the causes named? 


Here is a part of this memorable opinion’s discussion of the legis- 
lative history of the language under consideration: 


The debates in both houses demonstrate that the prevailing view 
was that the commission was not to be ‘‘subject to anybody in the 
government but . . . only to the people of the United States,’’ free 
from ‘‘political domination or control,’’ or the ‘‘probability or 
possibility of such a thing;’’ to be ‘‘separate and apart from any 
existing department of the government—not subject to the orders 
of the President.’’ 

* * * 


Thus, the language of the act, the legislative reports and the 
general purposes of the legislation as reflected by the debates, all 
combine to demonstrate the Congressional intent to create a body 
of experts who shall gain experience by length of service—a body 
which shall be independent of Executive authority, except in tts 
selection, and free to exercise its judgment without the leave or 
hindrance of any other official or any department of the govern- 
ment. To the accomplishment of these purposes it is clear that 
Congress was of opinion that length and certainty of tenure would 
vitally contribute. And to hold that, nevertheless, the members of 
the commission continue in office at the mere will of the President, 
might be to thwart, in large measure, the very ends which Congress 
sought to realize by definitely fixing the term of office. 


“Independent of Executive Authority” 


If the Federal Trade Commission was to be ‘‘independent of 
Executive authority, except in its selection [the Court’s italics], and 
free to exercise its judgment without the leave or hindrance of any 
other official or any department of the government,’’ the same observa- 
tion might be made even more strongly as to the Interstate Commerce 
Commission, which has just celebrated its 70th anniversary. And such 
agencies as the Federal Power Commission, the Securities and Exchange 
Commission, the Federal Communications Commission and the Civil 
Aeronautics Board clearly were intended to rank on a parity with the 
older regulatory tribunals. At least there would seem to be nothing 
either in the language of the legislation which constituted these bodies, 
or in the applicable legislative history, to indicate any other intent. 

The writer’s experience has been confined to the regulatory agencies 
and he therefore is not in a position to speak of other administrative 
tribunals. In fact, his experience over a thirty-year period was largely 


2295 U. S. 602, 619, 625-626 (1935). 
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restricted, so far as the Federal agencies are concerned, to the Securities 
and Exchange Commission and the Federal Power Commission.* Thus 
his comments will be limited to the ICC, the FCC, the CAB, the SEC 
and the FPC, with particular reference to the two latter bodies. 

The statutory language creating these five major tribunals is 
strikingly similar. Members (ICC, 11; FCC, 7; CAB, 5; SEC, 5; 
and FPC, 5) are ‘‘appointed by the President, by and with the advice 
and consent of the Senate;’’ terms are staggered to provide continuity 
in office; not more than a majority in any instance shall be ‘‘members 
of’’ or ‘‘shall be appointed from, the same political party’’ and in the 
case of the SEC ‘‘members of different political parties shall be ap- 
pointed alternately as nearly as may be practicable.’”* 

The President’s power to appoint the chairmen of the Civil Aero- 
nautics Board and the Federal Communications Commission is of long 
standing. He was given authority to designate the chairmen of the 
Federal Power Commission and the Securities and Exchange Commis- 
sion by Hoover Reorganization Plans made effective in 1950 and pur- 
suant to such plans ‘‘the executive and administrative functions’’— 
including the appointment and supervision of personnel, the distribution 
of business and the use of funds—of the FPC and the SEC, as well as 
the CAB, were transferred to the chairmen of those agencies.5 These 
changes, which obviously have increased the authority of the President 
over all three tribunals, have stirred a considerable hornet’s nest both 
in Congress and out. Similar action as to the Interstate Commerce 
Commission was flagged down in the Senate in 1950 and a like reorgani- 
zation plan for the Federal Communications Commission also was dis- 
approved. 

The desirability of such reorganizations had been both defended 
and decried with some fervor. The opinion of an outsider clearly lacks 
significance, but it is difficult to resist the suggestion that the chairmen 
of these agencies should not have greater powers over their respective 
tribunals than those exercised by the Chief Justice or by the Chief 
Judges of the Circuit Courts of Appeals. After all, the most important 
responsibilities of the chairman of a body like the ICC are quasi-judicial. 
Why should the chairman concern himself with the supervision of per- 
sonnel and with other administrative functions if a competent executive 
director could be employed to undertake those duties? Furthermore, 
the chairman’s fellow commissioners might toil in the vineyard both 
more serenely and more self-respectingly if such an executive director 
were subject to policy declarations made by the entire commission. 





3In the course of a debate with Edwin Vennard, the writer and others at 
Montana _ State University in July, 1956, Leland Olds, former chairman of the 
Federal Power Commission, said that the writer had represented electric utility 
companies and holding companies “in some 69 cases before the Federal Power 
Commission and the Securities and Exchange Commission.” Perhaps Mr. Olds 
did not intend to be disparaging, but he may have expected the writer to appear 
before that Montana audience in academic gown and mortar-board. In all events, 
ers is Pye expressed for Mr. Olds’ examination of the record. 

C. A. 11; FCC, 47 U. S. C. A. 154, 155; CAB, 49 U. S.C. A. 421; 

SEC. SUS. CA 78d: and FPC, 16 U. S.C. A. 792. 

5 1950 Reorg. Plans Nos. 9, 10 and 13, eff. May 24, 1950, 64 Stat. 1265-1267. 
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Claude L. Draper’s Observation 


Those who know him must have been impressed by the testimeny 
of Claude L. Draper, a member of the Federal Power Commission from 
1930 through 1956 who served both on the present chairman-dominated 
commission and for a period of more than 20 years during which he and 
his fellow commissioners elected their own chairman. Commissioner 
Draper pointed out that under the present system the individual com- 
missioners had no power over the appointment of the Commission’s 
personnel and that with the exception of only a few members of the 
staff, he and other commissioners were not even given the opportunity 
to confirm the chairman’s appointment of staff members. His specific 
conclusion was: 


‘‘Well, prior to the adoption of Reorganization Plan No. 9, 
I think we worked more as a body together.’ 


Commissioner Draper’s observation patently was not intended to 
be critical of FPC’s present chairman, whose competence and unusual 
experience are widely recognized, but Congress might well have another 
hard look at the problem. Assuming for the moment that the Hoover 
reorganization plans have made every streamlined agency more ‘‘effi- 
cient,’’ that excessively used adjective may exude a certain effluvium. 
As Judge Curtis Bok said here at the University of Virginia last week, 
‘‘Let us be sparing of efficiency in our human institutions.’’ It will 
be recalled that Mussolini made the trains run on time in Italy, if that 
circumstance remains significant a dozen years after the vapid little 
Duce was lynched by his countrymen. 

The President’s influence over agency chairmen he appoints may 
not be in the least untoward (after all, he does appoint the Chief 
Justice), but if agency chairmen may be reduced to the ranks by the 
White House, as well as appointed, the possibility of executive control 
over quasi-legislative bodies becomes more apparent. There seems to be 
nothing in the reorganization plans themselves to authorize the President 
to rip off a chairman’s chevrons and no such disciplinary action has 
been attempted, but it was suggested in the Senate that the President 
cam remove as well as appoint.?’ Perhaps the matter should not be left 
in doubt. Again, in any event, the independent agencies have been 
intended from the beginning to be independent. 

Forty years and more ago, the writer thought he learned, as a 
college debater, that the advocate of a particular social remedy should 
be made to demonstrate that the body politic is suffering from specified 
ills and that his remedy will cure them. That notion has continued to 
seem tenable. For example, before the Public Utility Holding Company 
Act was adopted, there had been a thorough demonstration (through 
investigation by the Federal Trade Commission and by Congressional 
committees) that there were evils in the holding company system and 
that control was necessary in the national public interest.® 


685 Cong. Record 3594 (March 20, 1957). 
785 Cong. Record 3593 (March 20, 195 ). 
815 U. S.C. A. 79a. 
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Administrative Procedure Act 


Similarly, when the Administrative Procedure Act was adopted in 
1946,® many of us who were practicing before the regulatory tribunals 
felt sure that corrective measures were clearly indicated. ‘‘ Adminis- 
trative absolutism’’ had begun to be less abusively arrogant in the early 
1940’s, but the evils were there and they required a remedy. No one 
could demonstrate that the Administrative Procedure Act provided an 
impeccable solution, but that legislation and the moderating temper of 
the times have brought important and salutary changes. 

The best defense of the administrative status quo which has come 
to this writer’s attention is an article by Willard W. Gatchell, General 
Counsel for the Federal Power Commission,’ which argues ably and 
persuasively against further judicializing of the administrative process, 
but in which, for obvious reasons, Mr. Gatchell does not examine earlier 
maladministration which fairly cried out for reform. In justice to 
Mr. Gatchell and his point of view, it must be said that most of the 
strongly indicated reshaping of the administrative process has been 
accomplished, but a brief look at the progress made may not be amiss. 

F. Trowbridge vom Baur quotes the chairman of one important 
agency as having observed that the examiners of the 1930’s (Mr. vom 
Baur says that those gentlemen were scarcely noted for their indepen- 
dence and impartiality) were there only ‘‘to keep the windows closed 
and the spittoons clean.’’!4 But whatever sanitary duties were imposed 
upon the early New Deal examiners, it was this writer’s experience that, 
with notable exceptions, the hearing officer of that day was an adjunct 
of his agency’s persecutors. He was, in the main, under the calloused 
thumbs of commission counsel. So much so, in fact, that when one of 
such gentry miraculously ruled in your favor, you felt like going out 
for a drink. Some of the writer’s partners and other associates belonged 
to an organization of the 1930’s called the ‘‘Objection Sustained Club.’’ 
You could join it when an examiner made one ruling in your favor, 
but it often took from six months to a year to achieve membership. 

Just two illustrative examples: The writer was representing 
Arkansas Power & Light Company in a lengthy proceeding before the 
Securities and Exchange Commission some 15 years ago. One morning 
counsel for the SEC offered in evidence (shamefacedly, it must be said) 
a letter on Federal Power Commission stationery signed by a purported 
officer of that agency. The only identification was the statement that 
the letter had arrived in that day’s mail. No one testified that the 
signing officer held his purported title; nor could any one verify his 
signature. There was some earnest and prolonged screaming—violation 
of even the most primordial, vestigial rules of evidence, no confrontation, 
no opportunity for cross-examination and much more—but the letter 
was received in evidence. Fortunately, that document did not unduly 
influence the SEC’s decision. However, it is imbedded in the official 


95 U.S.C. A. 1001 et seq. : 

10 The Impact of the Administrative Process on the Judicial Branch of the 
Government, 16 Fed. Bar Journal 482 (1956). ; 

11 The Impact of the Administrative Process on the Executive Branch of the 
Government, 16 Fed. Bar Journal, 453, 464. 
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record along with a vast conglomeration, in that and other cases of 
the period, of unabashed and egregious tripe. 

Only a few years later (1944, in fact), the writer was participating 

-in a Montana Power Company case before the Federal Power Commis- 
sion and the Montana Public Service Commission. The hearing was 
being conducted by an examiner for the FPC and the examiner was in 
charge, rather than counsel for that agency, as would have been true 
a few years earlier. One of the major issues was an asserted ‘‘write-up’’ 
of the company’s valuable water power properties. The transaction 
under attack took place in 1913, but counsel for the FPC offered in 
evidence an utterly irrelevant, grimly ill-advised letter written in 
amoral 1928 by a young lawyer who had become (in 1944) the president 
of an associated company, but who had been a college undergraduate 
in 1913. That was attempted regulation by vilification and it was so 
labeled at the time. In the 1930’s that letter would unquestionably have 
been received, but in more enlightened 1944 it was rejected by the 
FPC’s examiner. 

Then came the Administrative Procedure Act and a much improved 
status for the various agency examiners, most of whom, by dint of 
character and competence, already had taken control of the hearings 
over which they presided. At the present time, at least in the writer’s 
experience, administrative hearings have achieved a dignity closely ap- 
proaching that of a trial court; rules of evidence are not excessively 
liberal and the examiner is both objective and self-respecting. The 
‘‘Objection Sustained Club’’ has long since passed into limbo. 


Federal Agencies Did Job Congress Assigned Them 


In spite of the scar tissue which many of us accumulated on our 
cabooses in those earlier years, it must be admitted that the Federal 
administrative agencies did the jobs which Congress assigned to them. 
Indeed, if the ‘‘end result’’ doctrine of the Hope Natural Gas case 
is valid, perhaps the excesses of the New Deal period may be considered 
at least in part justified. 

Again, two examples for illustration’s sake: The Securities and 
Exchange Commission, assuming its responsibilities under the Public 
Utility Holding Company Act with often violent vigor, brought about 
the dissolution of the ‘‘geographically diversified’’ holding companies 
like American Power & Light Company, Electric Power & Light Corpo- 
ration, National Power & Light Company, Commonwealth & Southern 
Corporation, The North American Company and others,'* completely 
manumitting major operating companies throughout the country and 
leaving subject to SEC jurisdiction as ‘‘registered holding companies”’ 
only integrated public utility systems—among them American Gas and 
Electric Company, Middle South Utilities, Texas Utilities and The 
Southern Company—which were found ‘‘not so large as to impair... 
the advantages of localized management, efficient operation and the 
effectiveness of regulation.’’4* The holding companies which survived 


12 320 U. S. 591 (1944). 

13 Some. of us learned the hard way that dissolved holding companies are wholly 
incapable of poring bo legal retainers. 

- 4415 Uz 9b (29). 
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have thoroughly demonstrated their usefulness in the post-World War II 
era, which has been the greatest period of expansion the electric utility 
business has ever known. Quite as important, the many dissolutions 
ordered by the SEC were so effected as to preserve the values inherent 
in legitimate securities. The steadily rising stock market played its part, 
to be sure, but the whole job was well done. 

Contemporaneously with these holding company proceedings, the 
Federal Power Commission was conducting a nationwide operation 
which had as its object the dehydration of the capital structures of 
electric operating companies. Water in a staggering amount had been 
poured into the common stocks of many utility companies—at a time 
when everybody was doing it, including most industrials: United States 
Steel, for example—and FPC squeezed that water out. The process 
seemed agonizing at the time, and it was resisted. Like the obduracy 
of the railroads and the telephone companies in similar circumstances, 
our resistance was unsuccessful.5 It must now be said, as a matter 
of hindsight, that the stringent accounting regulation enforced by FPC 
was not only in the public interest, but also in the best interests of the 
operating companies concerned. What had been dubious items—at least 
in the light of the new morality—were eliminated from our books of 
account and the result was that capital structures became clean, trim 
and sound. It may at least be questioned whether the electric utility 
industry would have been able to raise the approximately twenty billion 
dollars which it has required for post-war expansion if these accounting 
reforms had not been made. Most utility executives are grateful for 
them; if they aren’t, they should be. 

The foregoing are only two items in what would be a long and im- 
pressive list of achievements by the newer administrative agencies in 
the past twenty-five years. And the accomplishments of the more mature 
Interstate Commerce Commission over its seventy years of existence 
would quite certainly be still more imposing. The point is that the 
administrative process has worked. Furthermore, that process has 
steadily become at once more efficient and less arbitrary and capricious 
in the past decade. 


American Bar Association Proposals 


What must be called an excellent committee is now preparing a 
proposed recodification of the Administrative Procedure Act in order 
to implement resolutions adopted by the House of Delegates of the 
American Bar Association in 1956. The ‘‘Procrustean-bed approach’”’ 
and other questionable features of this prospective legislation were 
searchingly considered by John B. Prizer, Vice President and General 
Counsel of the Pennsylvania Railroad Company, in an address delivered 
before the Federal Power Bar Association on April 4, 1957, and the 
writer will not attempt to examine the provisions of that draft bill in 
this article, particularly since the draft, even if it is introduced, may 
never escape from a Congressional committee. However, there are three 


15 Northwestern Electric Co. v. Federal Power Commission, 321 U. S. 119 (1944) 
in which the Court approved both the segregation and elimination of inflation b 
FPC; the writer argued this case on behalf of Northwestern Electric Company et al. 
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paragraphs in the House of Delegates’ Resolution 2 which seem to 
require at least a cursory look. Those items (certain others seem al- 
most equally obvious targets) are: 


2. Resolved, That the American Bar Association sponsors the 
enactment of a comprehensive code of Federal Administrative Pro- 
cedure which will, among other features: 

a a7 * 


2.4 Judicial Review.—Provide for more effective judicial review 
of agency proceedings by— 


(a) Providing that the scope of judicial review of agency 
determinations of fact in formal proceedings be equiva- 
lent to the scope of review by the United States Courts 
of Appeals of determinations of fact by United States 
District Courts in civil non-jury cases. 

* * +. 


(ec) Extending the scope of judicial review of the exercise of 
agency discretion by authorizing judicial review where 
agency action constitutes an abuse or clearly unwarranted 
exercise of discretion. 

(d) Authorizing reviewing courts, subject to appropriate 
safeguards and upon a showing of irreparable damage, 
to enjoin at any stage of an agency proceeding agency 
action clearly in excess of constitutional or statutory 
authority. 

* #*# * 

“Expertise” Doctrine 

Paragraphs (a) and (c) clearly contemplate taking the long estab- 
lished ‘‘expertise’’ doctrine by the throat and strangling it. The im- 
pulse is understandable. You know X and you believe earnestly and 
sincerely that he is a chowderhead. Then X is appointed (fortunately, 
there are not many of his ilk) to the Z commission. You argue with 
yourself that the President’s nod has not abated X’s chowderheadedness. 
You compare him with a Robert H. Jackson, or a Felix Frankfurter or 
an E. Barrett Prettyman or a James Alger Fee or any other outstanding 
jurist you happen to know and you ardently favor the judicializing of 
any decision X may render. ‘‘X an expert!’’ you say to yourself, and 
you go on to verbal pyrotechnics which would certainly result in the 
denial of anybody’s second-class mailing privileges. 

Pray stop to consider, however, that X, as a member of the Z com- 
mission, is not naked and alone in his chowderheadedness. Standing 
firmly behind any opinion that may bear his name as Commissioner X 
are the training, experience and competence—the expertness—of Z 
Commission’s staff. And have no doubt as to this: At least until X’s 
cerebral obesity has been very considerably reduced, he will rely on 
the lawyers, engineers, accountants, economists, geologists and other 
experts who comprise that staff. As he grows in experience and under- 
standing (he will, too; you may have been just a little wrong about him), 
he may not lean quite so strongly on his staff, but experts who are 
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specially skilled in the Z Commission’s sphere of activity will remain 
constantly on call. Please remember, too, that the judges do not have 
such staffs available. Nor does the House of Delegates of the American 
Bar Association.'® 

This may be the place to confess that, after years of struggle with 
them, the writer has the most wholesome respect for the staffs of the 
regulatory tribunals before which he has appeared. The men and women 
involved are, in the large, an able, intelligent, dedicated and underpaid 
group. Their training and experience, particularly in the established 
agencies, have given them a measure of ‘‘expertise’’ against which the 
American Bar Association cannot establish a case. One of the grave 
weaknesses of the A. B. A.’s present assault is its failure even to at- 
tempt to make such a case. 


Mr. Justice Frankfurter 


It must be admitted that, a dozen years ago, judicial review of the 
determinations of Federal regulatory agencies seemed hopeless and 
feckless, but there have been long strides toward reasonablness. Speak- 
ing for the Court in the Universal Camera Corp. case,‘ Mr. Justice 
Frankfurter has clearly stated that the ‘‘substantial evidence’’ test must, 
under the Administrative Procedure Act, be applied with the whole 
record under consideration; that ‘‘The substantiality of evidence must 
take into account whatever in the record fairly detracts from its 
weight’’ and not merely the specific evidence upon which reliance is 
placed to justify the administrative order; and that determination of 
the new scope of review is the function of the Courts of Appeals. Mr. 
Justice Frankfurter said for the Court: 


‘‘Our power to review the correctness of application of the 
present standard ought seldom to be called into action. Whether 
on the record as a whole there is substantial evidence to support 
agency findings is a question which Congress has placed in the 
keeping of the Courts of Appeals. The Court will intervene only 
in what ought to be the rare instance in which the standard appears 
to have been misapprehended or grossly misapplied.’’!® 


A. B. A. resolution 2.4(a) is firmly dealt with in advance by Chief 
Judge Parker’s opinion in N. L. R. B. v. Southland Mfg. Co.° Judge 
Parker might almost have had in mind this A. B. A. proposal when he 
said: 


‘The difference between review in equity, or in law of a case 
heard without a jury, and the review of an order of an adminis- 
trative agency, is that in the former case we are given power to 





16 The House of Delegates sometimes kicks in the bridgework even such experts 
as may be in a position to tender it advice; the flouting by that body of stron 
opposition to the “Bricker Amendment” by the A. B. A. Section of Internationa 
and Comparative Law is one example. 

17 Universal Camera Corp. v. NLRB, 340 U. S. 474, 487-491 (1951); see also 
Loss, Securities Regulation, 1135-1145. 

18 |d. at 91. 

19 201 F.2d 244 (1952). 
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review the facts, whereas, in the latter, our power is limited to 
setting aside the findings of the agency if not supported by sub- 
stantial evidence. In the one case we review the facts, in the other 
the sufficiency of the evidence to sustain the agency’s findings. If 
Congress had intended to give a power of review similar to that 
on appeals in equity, it knew perfectly well how to do so, as shown 
by the provision for review of Tax Court decisions. . . . The propo- 
sition was fully considered and was rejected because the effect of 
its adoption would have been to destroy the unified administration 
attained by the creation of a single agency and to make of the eleven 
courts of appeals eleven super agencies. Adequate judicial review 
was granted when the courts were given power to determine whether 
the findings of the agency have substantial support in the record 
considered as a whole; and it should be noted that such determina- 
tion is analogous to the other powers of review vested in the courts 
of appeals with respect to agency action, all of which are designed 
to grant redress against action which is illegal or arbitrary.’’° 


In his concurring opinion in the same case, Judge Soper almost 
adopted one of the A. B. A.’s then inchoate recommendations. Charac- 
terizing the new reach of review in the Courts of Appeals, he said: 


True it is that the judgment of the Board is entitled to respect, 
and weight must be given to its expertness in its specialized field 
and we may not try the case de novo or displace the Board’s choice 
between two fairly conflicting views; yet we must exercise our 
independent judgment and substitute it for that of the Board’s if 
it is clear to us that the Board has not made a fair estimate of the 
worth of the testimony or we cannot conscientiously find that the 
supporting evidence is substantial when viewed in the light sup- 
plied by the entire record, including the evidence opposed to the 
Board’s view. Indeed it is difficult to draw the line between the 
function of an appellate court in passing upon the decision of a 
trial judge sitting without a jury in an action at law or in a suit in 
equity, on the one hand, and the function of the court in reviewing 
the decision of an administrative tribunal on the other. The deci- 
sion of a trial court must be sustained in any case unless it is 
clearly erroneous, and its greater opportunity to learn the truth 
based upon its more intimate contact with the case must be re- 
spected. In like manner the conclusions of the administrative body 
and its expertness may not be lightly set aside; but they too may 
not be given effect if they are so erroneous or so unjust as to shock 
the conscience of the court. The mental processes of the reviewing 
authority which are called into action in each situation are so simi- 
lar that they can hardly be distinguished.?! 


To consider only a single agency, the Federal Power Commission 
has been strikingly successful in turning back petitions to review its 


20 Id. at 246. 
211d. at 250. 
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orders, but even the FPC has had its knuckles rapped, both before 7? 
and after the Administrative Procedure Act.2% At least in the City of 
Detroit case, if the Court of Appeals (D. C.) did not substitute its own 
discretion for that of the FPC in determining what was in the public 
interest, that is the way the court’s opinion seems to read. The sup- 
planting of agency discretion by that of a reviewing court is clearly 
contemplated by A. B. A. resolution 2.4(¢c), but whether Congress in- 
tended that development would seem arguable. 

A. B. A. resolution 2.4(d) apparently contemplates the substantial 
modification and perhaps abandonment of the doctrine of exhaustion of 
administrative remedies. The writer could have consigned the latter 
doctrine to purgatory on several occasions, but its importance to the 
development of the administrative process can hardly be questioned.** 
However, if the right to interim review were established, none of us 
could feel sanguine about being able to obtain any kind of license or 
permit from a regulatory agency against tough opposition within fewer 
than sixty months. Of course a theoretical case can be made for interim 
review, but there is virtue in the pragmatic notion that administrative 
tribunals should be enabled to perform their tasks. 

This article began by venturing to declare that the country’s great 
independent regulatory agencies should not be under the President, but 
should be subject only (a) to Congressional action and (b) to appro- 
priate judicial scrutiny and restraint. Perhaps the possibility of check- 
ing White House control (in this or any other administration) should 
be considered and any exertion of influence by individual Congressmen 
would clearly militate against independence of regulatory tribunals and 
therefore might justify investigation. If present judicial scrutiny and 
restraint are inadequate and therefore are required to be strengthened, 
a specification of evils should accompany any proposed remedial legis- 
lation. The learned gentlemen of the A. B. A. who would judicialize 
the administrative process apparently have not provided such a bill of 
particulars and they might particularly examine the more recent record. 
When they do, they may conclude that the judiciary has the legislative 
agencies quite adequately and, in the light of Congressional desires and 
objectives, quite appropriately, in hand. 





22 FPC v. Pacific Power & Light Co., 307 U. S. 156 (1939); Pacific Power & 
Light Co. v. FPC, 111 F.2d 1014 (1940). 
_ _28 Phillips Petroleum Co. v. Wisconsin, 347 U. S. 672 (1954) and more recently 
in City of Detroit v. FPC, 230 F.2d 810; cert. den. 352 U. S. 829. 

24 The nen case is F. P. C. v. Metropolitan Edison Co., 304 U. S. 375 
(1943); see Loss, Se 


curities Regulation 1140, n. 102. 

















The Administrative Court — 
Here It Comes Again 


By Honorasue Rosert W. Minor 
Member, Interstate Commerce Commission 


Few current legal matters are as important to lawyers and students 
of the law as the changes presently being proposed by the American Bar 
Association to the administrative law and the administrative process. 

Lawyers can no longer afford to ignore the practice of administra- 
tive law. The number of decisions handed down by federal administra- 
tive agencies is probably three to four times that of the federal courts, 
and far more dollars are involved in administrative decisions than in 
all the civil matters reserved exclusively to the courts. If we lawyers 
are to counsel our clients intelligently and adequately, we must keep 
informed on the changing administrative process. 

Many lawyers are prone to say that the recent attention which the 
organized bar has devoted to administrative law stems from a belated 
recognition of its importance. This is a mistaken concept. Through the 
developing years of administrative law, the Bar has been constantly 
aware of and concerned with the course of its development. I suppose 
it is not surprising that, attuned as lawyers are to judicial supremacy, 
we are inclined to view the administrative process with inherent sus- 
picion and distrust. 

If the subject of change in the administrative process is important, it 
is equally timely. Measures are now before the Congress, or soon will 
be, which would alter the course of administrative law. While some of 
these changes would strengthen the administrative process as we know 
it now, others would radically change the existing structure. 

We are witnessing another of the high tides of opposition to admin- 
istrative law that have occurred from time to time over the past three- 
quarters of a century. 

Some think of administrative law as a comparatively recent develop- 
ment. It is almost as old as the republic. The administrative adjudica- 
tion of private claims in the fields of patents, public lands, customs, and 
Indian affairs can be traced to 1789, and even President George Wash- 
ington had his equivalent of the Veterans’ Administration. 

The proper context in which to study the present proposals to 
amend the administrative process is obviously the history of admin- 
istrative law. But the amendments now proposed are broad and affect 
many areas of the law, its procedures and its practice, and the history of 
administrative law is too long a story for me to tell here. So I shall 
limit my subject. 

In the first place, I shall discuss only the recommendations of the 
American Bar Association, as expressed through resolutions adopted last 
year. These resolutions, and the legislation which has been drafted to 
carry them out are the work of a Special Committee on Legal Services 


Editor’s Note: Remarks before The Ohio State University, Annual Law Day 
Banquet, Columbus, Ohio, April 27, 1957. 
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and Procedures, whose members include some extremely able adminis- 
trative lawyers and students of administrative law. The Special Com- 
mittee based its study on the Second Hoover Commission Report on the 
subject of Legal Services and Procedures, on the report of the Commis- 
sion’s Task Force on the same subject, and on the report of the Presi- 
dent’s Conference on Administrative Procedure, which was convened in 
1953. While there are significant and substantial differences among 
these various reports, they are not, with one notable exception, relevant 
to the limited area I intend to explore. 

That brings me to my second limitation. I intend to discuss only 
the proposal to create an administrative court or courts, to which would 
be transferred certain so-called judicial functions of certain administra- 
tive agencies. (The notable exception to which I just referred is that the 
President’s Conference on Administrative Procedure did not recommend 
the creation of a specialized administrative court.) ‘ 

This court proposal is readily separable from the other recommenda- 
tions. In fact, it is not only not dependent on its companion proposals, 
but, in the view of some observers at least, is somewhat inconsistent with 
them. 

Chief Justice Arthur T. Vanderbilt of the New Jersey Supreme 
Court called the proposal to establish an administrative court ‘‘a sug- 
gestion that goes to the very heart of administrative law.’’ With that 
appraisal I am in complete agreement. 

Struggle Over Past Seventy Years To Assign Administrative Processes 
To the Courts 

Even if this were not a most significant proposal, I think it still 
would be the most intriguing to students of administrative law, for it 
highlights the continuing struggle over the past seventy years on the 
part of the organized bar to assign what we now know as administrative 
processes to the courts. Parenthetically, I should add that the courts 
themselves have been remarkably uncooperative donees. The Judicial 
Conference of the United States, commenting on an earlier proposal to 
establish an administrative court, had this to say : ‘‘The functions which 
the regular courts now exercise in judicial review of agency action are 
appropriate functions for courts of general jurisdiction; . . . we believe 
that the bill, in setting up another specialized judicial tribunal, takes an 
undesirable and unnecessary step in the direction of further disintegra- 
tion of the Federal judicial system.’’ 

The Commission of which I am a member, the Interstate Commerce 
Commission, was created by the Congress seventy years ago. It was 
' the first of the great independent regulatory agencies of the federal 
government. The fact and circumstances of its creation are of great sig- 
nificance, for they marked a deliberate, conscious departure by the Con- 
gress from the established structure of the federal government. The 
Interstate Commerce Commission was the pilot model for a production 
line of regulatory agencies, created from time to time in later years to 
meet specific regulatory problems. It was frankly experimental. If 
imitation is any measure of its success, it has been highly successful. 

Further, if the Commission was not indeed the birthplace of our 
administrative law—and our historians assure us there was almost a 
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century of administrative law before 1887—at least it served as the 
environment for the development of that law during important forma- 
tive years. 

The Interstate Commerce Commission was created to protect the 
public against widespread excesses and abuses by the railroads. All the 
members of Congress agreed on the need to establish some control. But 
there were sharp differences and bitter debate over the form that control 
should take. 

Original 1887 Debates In Congress 

These debates are most pertinent to our consideration tonight, be- 
cause the Congress considered carefully and rejected the idea that a 
court could adequately perform regulatory functions, which were 
specifically understood to include incidental judicial functions. Instead, 
Congress turned, warily and with misgivings, to the creation of an ad- 
ministrative agency, investing it with powers that were described at the 
time as a blending of legislative, judicial, and executive functions, and 
made it substantially independent of the existing branches of the govern- 
ment. 

The choice was clear cut. The Senate passed a bill providing for a 
commission. The House bill looked to the courts. Congress had before 
it the experience of the Railroad Commission of England, and closer to 
home, the experience of the various state regulatory commissions. These 
state commissions had been established by state legislatures who had 
found, as Congress found, that the courts had been and would continue 
to be ineffective to deal with the practical problem of railroad regula- 
tion. 

Those original 1887 debates on the Act to Regulate Commerce are 
significant in another way—less important, perhaps, but equally intrigu- 
ing. The parallels between them and today’s arguments in support of 
an administrative court are striking. For example, Senator Morgan of 
Alabama condemned the proposed commission, comparing it to the Star 
Chamber; in a recent article in the New York University Law Journal, 
Professor Bernard Schwartz, in theorizing that the administrative court 
was the certain result of evolution in administrative law, used an almost 
identical analogy. 

There are other parallels, but the important points are that the 
creation of this first independent agency was the act of a fully informed 
Congress, and that the arguments raised today in support of an admin- 
istrative court and the abstract principles on which those arguments are 
based were fully developed in 1887 in exhaustive debate. Again quoting 
Senator Morgan: ‘‘I have opposed the power that is conferred upon this 
commission. It is a power that is derogatory of the divisions between 
legislative and judicial powers which have existed in this country . 
from time immemorial, ...’’ And again, ‘‘It is a court, then . . . Not 
merely is there the blending in this of the legislative and judicial func- 
tions in the hands of the same parties, but the executive function is also 
trampled upon.’’ Hear Mr. Oates of Alabama: ‘‘I would put the re- 
sponsibility where it ought to rest—on the properly constituted courts 
of the country.’’ 

Clearly no member of the 49th Congress could have been unaware 
that in creating the Interstate Commerce Commission, the Congress was 
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consciously, deliberately blending legislative, judicial, and executive 
powers. 
Why an Interstate Commerce Commission? 

Why, then, a commission? Congressman Rowell of Illinois described 
what certainly must have been the consensus of the majority of the 
Congress: ‘‘The Senate bill gives us a practical remedy. It proposes a 
commission’s court without expense to the individual, [and] with ample 
powers to enforce its decisions, not in a single case but in all cases 
within the law,’’ and Ohio’s Senator John Sherman said the commission 
‘‘provides a place where any plain citizen may apply for a remedy.’’ 
There were many reasons, of course, for the 49th Congress to choose 
the device of a commission and reject established courts. Certainly 
ease of access to the Commission for the private citizen, savings in time, 
and savings in cost were compelling reasons. But more important, I 
believe, there is evident again and again throughout the debates the con- 
viction that the Commission would be an active agent to carry out the 
policies laid down by the Congress, in emphatic contrast to the tradition- 
al passive character of the courts. 

And here, there is another valid parallel. Professor Kenneth Davis, 
in his excellent book on administrative law wrote, ‘‘The essence of ad- 
ministrative power lies in determination of policy.’’ And the Attorney 
General’s Committee on Administrative Procedure had this to say in its 
final report: ‘‘An administrative agency must serve a dual purpose in 
each case: It must decide the case correctly as between the litigants be- 
fore it, and it must also decide the case correctly so as to serve the 
public interest which it is charged with protecting.’’ Judge Pretty- 
man, of the Court of Appeals for the District of Columbia Circuit, 
described this concept as the ‘‘forward-looking function’’ of an ad- 
ministrative agency, which again ‘‘in that respect differs markedly 
from a purely judicial or quasi-judicial determination of present or past 
rights.’’ The debates on the Interstate Commerce Act gave first articula- 
tion to this important concept of administrative law. 

I may not leave the discussion of these debates without recognition 
of another able Ohioan, one Congressman Grosvenor, who, in the role 
of a prophet, declared: ‘‘This is a bill to fatten lawyers and impoverish 
everyone else.’’ You will forgive me if, as a member of the Interstate 
Commerce Commission, I do not comment on his prophecy. 


Commerce Court 


The next legislative activity pertinent to the administrative court 
proposals was the passage of the Mann-Elkins Act in 1910. This law is 
known today for its constructive addition to the Commission’s rate- 
making powers. Time has mercifully clouded the fact that, at the time 
of its passage, it was hailed as a bill to create a Commerce Court. 

It is not clear whether the proponents of the bill originally intended 
the Commerce Court to have original or appellate jurisdiction, or both. 
On strong representations of the Interstate Commerce Commission, the 
bill was amended during debate to limit the court virtually to what we 
today regard as the normal scope of review of administrative action. 

Regardless of intent or amendment, however, the judges who com- 
prised the Commerce Court did not limit themselves to the review 
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function, and in fact frequently substituted their judgment on the facts 
for that of the Commission. Of some twelve cases which went to the 
Supreme Court, and in which the Commerce Court had reversed a find- 
ing of the Commission, the Supreme Court upheld the Commission in 
ten. This chaotic condition could not continue. In 1913, the Commerce 
Court made a hasty exit from the judicial scene. The Congress did not 
even trouble to repeal the statute, but simply, in a rider to an appro- 
priations bill, denied the court further funds. 

After the episode, Congress lost interest in the creation of a 
specialized court. The Federal Trade Commission was created the fol- 
lowing year. Here was an agency certainly more susceptible to judiciali- 
zation, for in it Congress combined the posture of prosecution with the 
power to adjudicate, a far greater break with tradition. At the same 
time, the opposition of the organized bar to the administrative process 
had subsided, and Elihu Root, President of the American Bar Associa- 
tion, made this statement in 1916: 


ce 
. 


. . Such agencies furnish protection to rights and obstacles to 
wrong doing which under our new social and industrial conditions 
cannot be practically accomplished by the old and simple procedure 
of legislatures and courts as in the last generation.’’ 


Efforts Renewed to Transfer Administrative Processes to Judiciary 


It was not until the depression years that the transfer of the ad- 
ministrative process to the judiciary again began to receive serious con- 
sideration. 

Senator George Norris introduced a bill in the 70th Congress to 
establish an administrative court of appeals. No action was taken on the 
bill. After a lapse of four years, Senator Logan of Kentucky introduced 
bills in the 73d, 74th, 75th, and 76th Congresses, and, while they had the 
support of the American Bar Association, no action resulted. In May of 
1933, the Association created a special committee on administrative law, 
under the chairmanship of a highly respected administrative lawyer, Mr. 
Louis G. Caldwell, late of the District of Columbia bar. The committee 
at that time was established to study an appellate court proposal then 
before the Congress. In commenting, Mr. Caldwell accurately prophesied 
the direction of the future efforts of the Bar Association: ‘‘I incline to- 
ward the view that the ideal solution lies in the direction of a federal 
administrative court, with appropriate branches so as to take over or 
review the judicial functions of the multitudinous federal administra- 
tive tribunals.’’ The report of the committee for the following year 
recommended an administrative court of original jurisdiction. In 1936, 
after heated debate, the American Bar Association approved ‘‘in princi- 
ple’’ the establishment of a federal administrative court, but in 1937, 
with Dean Roseoe Pound as chairman of the special committee, the court 
proposal was abandoned. In fact, in 1938 the committee reported un- 
favorably on such proposal. With the change in position on the part of 
the Bar, the Congress abruptly lost all interest. 

Instead, Congress and the Bar turned to the 1941 reports of the At- 
torney General’s Committee on Administrative Procedure. This report 
contained several recommendations designed to strengthen the admin- 
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istrative process, primarily, the internal separation of functions within 
the administrative agency and the creation of independent trial ex- 
aminers. The recommendations of the President’s Conference were 
evolved in a workmanlike fashion, after painstaking study of the organi- 
zation and procedures of each individual agency. The implementation 
of the Conference report into legislation was delayed by World War II, 
but immediately after the war, and largely through the efforts of the 
American Bar Association, the Administrative Procedure Act became 
law. The significance of the Attorney General’s Committee, so far as 
our consideration of the specialized court proposal is concerned, lies in 
its refusal to recommend the establishment of the specialized courts. In 
fact, it specifically found that the administrative agency was the proper 
repository for the combination of powers entrusted to it. 

In the years following the passage of the Administrative Procedure 
Act, Senator McCarran reviewed the proposal for an administrative re- 
view court. But bar support was lacking, in view of the opposition of 
the courts, and the proposal died in successive Congresses. 


Reports and Proposals 


About this time, the first Hoover Commission report was issued. 
Like the report of the Attorney General’s Committee, it strongly sup- 
ported the concepts of administrative process and administrative agen- 
cies. But four years later, the second Hoover Commission revived the 
administrative court proposal. And inevitably after seventy years of 
effort in that direction the Bar embraced the proposal. 

Now that we have the context, what of the specific court proposals? 
The American Bar Association draft bills do three things. First, the 
Tax Court would be transferred from the executive branch to the judi- 
cial branch of the government as a court of original jurisdiction. Second, 
the jurisdiction now vested in the National Labor Relations Board over 
the adjudication of representation and unfair labor practice cases would 
be transferred to a Labor Court, a specialized court of original jurisdic- 
tion within the judicial branch of the government. And, third, the 
jurisdiction in the trade practice field now vested primarily in the 
Federal Trade Commission but also in certain other regulatory agencies 
(including the Interstate Commerce Commission) would be transferred 
to a Trade Court, also a specialized court within the judicial branch of 
the government. 

These proposals differ from those heretofore before the Congress. 
In the first place, these contemplate courts of original jurisdiction. (You 
will recall that the Commerce Court was supposedly an appellate court, 
although in fact it assumed original jurisdiction.) The agency whose 
jurisdiction one of these courts would assume would, after the creation of 
the court, bring suit therein to enforce the law. 

In the second place, initially at least, the jurisdiction of the Trade 
and Labor Courts would be extremely limited. For instance, the func- 
tions which would transfer from the Interstate Commerce Commission 
to the Trade Court would be almost negligible. In its report to the 
House of Delegates by the American Bar Association, the special com- 
mittee has stated: ‘‘We are not recommending that the proposed .. . 
courts should have general jurisdiction over the judicial functions of 
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the administrative agencies but only in the areas which we have hereto- 
fore considered.’’ 

This disclaimer is substantially offset by a later committee recom- 
mendation in the same report. Congress is there urged to consider 
transferring to the court ‘‘ proceedings resulting in the imposition, remis- 
sion or compromise of penalties, awarding of reparations or damages, 
and the issuance of cease and desist orders, some of which are typically 
judicial in character.’’ 

The proposition that the bar proposal is the first step toward the 
judicialization of all the judicial functions of the administrative process 
is amply documented. The objective of the campaign is clear. But in 
all the voluminous articles in all the law journals, it is hard to see why 
the campaign was launched in the first place. 


Change for Change’s Sake? 


Is this change for change’s sake? Professor Louis L. Jaffe, while 
complimenting the Bar on the vitality of its concern with the adminis- 
trative process, says it is ‘‘doubtful wisdom to reform an institution 
which is not felt to be unjust or inefficient simply because it does not 
conform with the abstract principles.’’ The criticism implicit in Pro- 
fessor Jaffe’s statement is one which has been leveled at this proposal by 
others. How valid is the premise that the administrative process should 
be radically changed because it does not completely realize abstract and 
doctrinaire propositions? Again, Professor Jaffe referred to the Task 
Force report in these words: ‘‘On a great many matters it attempts to 
state general principles quite divorced from a particular context of re- 
search, or experience, or of current concern.’’ 

Obviously, purists are still disturbed by the violence (if it is) done 
to the concept of separation of powers in creating the administrative 
agency. Fifty years after the creation of the Interstate Commerce 
Commission, Louis Caldwell, to whom I have referred before, wrote: 

‘*The root of the evil is, to my mind, the mistake we made many 
years ago in departing from the majestic simplicity of the original 
architecture of our government, and particularly in excessive tri- 
fling with one of its cornerstones, the separation-of-powers doc- 
trine.’’ 

But compare what Mr. Justice Holmes had to say about this same 
matter : 

*‘Tt does not seem to need argument to show that however we 
may disguise it by veiling words we do not and cannot carry out the 
distinction between legislative and executive action with mathe- 
matical precision and divide the branches into watertight compart- 
ments, were it ever so desirable to do so, which I am far from be- 
lieving that it is, or that the Constitution requires.’’ 

And finally, one of my predecessors on the Interstate Commerce 
Commission, Commissioner Joseph Eastman said: ‘‘The cataloging of 
the duties of an independent commission by tags representing the three 
traditional subdivisions of the government is little more than an interest- 
ing mental exercise.”’ 

The basic premise of the administrative court proposals is that the 
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judicial functions of administrative agencies are indeed separable. But 
are they? For example, the report of the Special Committee refers to 
reparations, but reparations are only an incident to the legislative power 
of rate-making. Certainly there is both argument and authority to 
support the position that these functions are not separable. 


A Question with Two Edges 


And further, if these functions could be separated out, should they 
be? This is a question with two edges. First, we must assume that the 
courts are better equipped to perform the quasi-judicial functions of 
regulatory agencies. Experience tends to refute this proposition. The 
courts were ineffective in dealing with the railroads. And if the courts 
had been effective in the regulation of trade practices, it is hardly likely 
that the Federal Trade Commission would have been created. And so 
with unfair labor practices and the National Labor Relations Board. 
And so on through the agencies. 

And the other edge of the question is this: Can a regulatory agency 
properly perform a regulatory function with which it is charged if it 
may not perform the incidental judicial functions in the enforcement 
field? I think it is at least arguable that it cannot, and the experience of 
similarly handicapped state regulatory commissions during the middle of 
the nineteenth century certainly supports that view. 

I do not mean to attack the principle of separation of powers; I 
simply think it has no applicability here. For the principle exists pri- 
marily to afford a guarantee against tyranny by the accumulation of all 
governmental power in one or another branch of the government. As a 
member of one of these independent agencies, I assure you there are 
adequate checks on our activities. In the first place, members are ap- 
pointed for a term by the President and must be confirmed by the 
Senate. In the second place, the Congress not only provides our basic 
legislation and the funds on which we operate, but in a very real sense, 
Congressional committees broadly supervise the administration of the 
basic policy Congress has laid down. And in the third place, our actions 
are subject to careful judicial review. There was a time when the ex- 
pertise fetish threatened the adequacy of judicial review of agency 
action. but that has largely passed. 

Finally, advocates of the court proposals say that they are the neces- 
sary result of an evolutionary process. While the law is unsettled, they 
say, a flexible administrative agency is a proper instrument. But when 
the administrative law is ‘‘sufficiently well settled for the courts to 
understand it,’’ they contend the transfer should take place. Again, as 
a member of an administrative agency, I have found no recent dearth of 
novel questions of law, nor, more importantly, has there been a lack of 
new technical, competitive or commercial development to raise new 
regulatory problems within the transportation industry. I am not pre- 
pared to concede that the need for a flexible, effective instrument of 
governmental policy has passed. I think the same reasons which led to 
the establishment of the independent agency argue for its continuation, 
and the exercise of certain judicial powers, in my judgment, are neces- 
sary for it to continue. Earlier, we noted Judge Vanderbilt’s appraisal 
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that the administrative court proposal went to the heart of administra- 
tive law; it may well be a fatal thrust to the administrative process. 

I have confined myself to discussing the extremely important but 
relatively narrow proposals for the creation of administrative courts. 
I hope you will address yourselves to the other proposals now made and 
which will undoubtedly be made in the future to amend further the 
administrative process. We may expect vigorous and comprehensive 
debate on these proposals in the Congress. The Congress may alter both 
the form and the substance. To that extent my position has been neces- 
sarily conjectural and possibly premature, but I cannot concede that an 
administrative court would necessarily be a forward and progressive 
step in administrative law. It may be a giant step seventy years to the 
past. 











The Function of Research in a 
Regulatory Agency 


By CuHarues S. Morgan 


At a time when transportation problems never have been more 
numerous and complex, economic research at the Interstate Commerce 
Commission has been allowed to reach a very low ebb. Why this condi- 
tion exists and a discussion of the function of research in the country’s 
foremost regulatory agency should be of interest to readers of the ‘‘ Prac- 
titioners Journal.’’” Their work is affected and there are things they 
ean do. 

The writer has endeavored to avoid overemphasizing the role of 
research in the Commission’s work and recognizes the importance of 
budgetary considerations. At the same time, he believes that a problem 
which affects the public interest is involved and that this problem re- 
quires discussion in its more basic aspects and efforts to see what can 
be done to effect a change. 


Some Preliminary Observations 


What research is.—It is not necessary or desirable for the present 
purpose to insist on a rigorous definition of ‘‘research.’’ The general 
public, which often uses this term in loose ways, nevertheless recognizes 
that it has a more basic meaning. In its mind, research is associated 
for the most part with scientific laboratories. It readily recognizes that 
research in medicine, for example, refers to activities which seek to 
find means of coping with a specific malady (as cancer) or to under- 
stand the nature and functioning of the complex parts of the body, as 
distinguished from medical ‘‘practice’’ or the application of remedies 
to individual patients. In chemistry, research is understood to signify, 
among other things, efforts to discover new materials or processes, some 
of which may have no known practical value when found. The lawyer 
may differentiate between analyses of problems of general or at least 
historical interest and ‘‘searching the cases.’’ So, economic research 
could be defined as an effort by trained workers to isolate and, through 
painstaking, objective endeavors and use of the best information obtain- 
able, to discover facts or to find solutions for problems of a general 
nature or fundamental importance. The results then become available 
for application to particular cases or situations as they arise. An 
example would be a study of the basic economic factors in interagency 
rate and service competition and the finding of what is required to carry 
out the intent of the Interstate Commerce Act or in the way of addi- 
tional legislation. 


1 Director of legislative and economic research, Office of Federal Coordinator 
of Transportation, 1933-36; assistant director, Bureau of Motor Carriers, I. C. C, 
and chief of its Section of Research, eax. chief carrier research analyst, Bureau 
of bay Economics and Statistics, I ; S. 1942-57. Research is largely centered 
in this Bureau. 


—816— 
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This definition is too restrictive, however, to cover the work of the 
group whose functioning is the subject of this paper. It would exclude 
the many lesser fact-developing jobs that need to be done to provide 
answers to less comprehensive and perhaps immediately pressing ques- 
tions. It also would exclude statistical studies intended to provide in- 
formation which anyone may use according to the questions he would 
like answered. These studies require, however, careful selection, ap- 
praisal, and organization of data and, while they often make use of data 
readily at hand, are essentially of a research nature. The definition 
given above also would exclude what may be called ‘‘informational”’ 
work, or the passing on to others of knowledge at hand.” 

The term ‘‘research’’ will be used herein, then, in a broad sense 
to cover all of the activities conducted at the Commission by a group 
which consists primarily of economists and statisticians but which also 
has included and should include persons primarily trained in engineer- 
ing, accounting, rates, operations, and law.* 


The tools of research.—Research requires the use of a heterogeneous 
and changing mass of material that arises out of business activities. 
Information must be sought wherever it may exist and, if these sources 
are not adequate, special inquiries must be instituted. There is a marked 
contrast here with the work of the examiner, who is required to use 
only that material which has found its way into the record. As in the 
case of the examiner’s record, many of the facts required in research 
necessarily go far beyond transportation as such. Fact finding is a 
challenge which good research men welcome. On the other hand, it often 
is a costly process. There also may be need of devising new methods of 
using data or of adapting methods which have proved useful elsewhere. 
Here also is a challenge. 


Attributes of a good research staff—Beyond adequate training, a 
high level of attainment in research demands a consuming interest and 
curiosity, a desire to grapple with difficult problems, a lively imagina- 
tion, initiative, and inventiveness—all to the end that problems may be 
recognized, interrelations observed, and effective means of attack devised. 
Also required are good judgment, ability to get to essentials, a coopera- 
tive attitude, willingness to assume responsibility, and facility in writing 
and presenting data. An element of personal ambition—a desire to 
establish a reputation based on good work—is a part of the essential 
motivation. Conditions must be such, therefore, as to bring together 
persons with these qualities and to encourage creative work. 

Persons who lack some of these qualities or are inexperienced can 
be useful, but they must have some or much of their thinking and 
planning done for them. In fact, every research group needs a certain 
proportion of such persons to do the less challenging types of work. 


2A considerable amount of time of the Commission’s research staff has been 
spent on answering calls from Commissioners, members of the staff, members of 
Congress, representatives of other Government agencies, and the general public for 
data available in Commission and other statistics, in special studies, etc. 

8 For brevity, references hereinafter to research workers will be in terms of 
economists, the largest part of the group. 
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To be effective, there should be work enough to permit a certain 
amount of specialization in the research group. Economy in dealing 
with problems results, and individuals with different backgrounds can 
be used on projects which call for more than a single type of knowledge.* 


Difficulty of measuring the results of research activities.—The scien- 
tific laboratory has its records of successes and failures. The successes 
often can be turned into salable products. There are, of course, no 
such means of measuring the value of the output of persons engaged in 
economic research at the Commission. Such contributions as they may 
make to decisions or, say, by devising new reporting requirements or 
new uses of currently available statistics ° do have an element of definite- 
ness. The uses of research studies as such, however, vary with the needs 
of the users and thus are not measurable or aggregative. Furthermore, 
the uniqueness of most such studies (as contrasted with the general 
family relationship of the issues to be dealt with in the reports of exami- 
ners), their relatively small number, and the varying degrees of difficulty 
met in preparing them make the number of studies completed in a period 
of time quite meaningless. Thus, criticism of the time taken on particu- 
lar studies offered by persons not familiar with this type of work lacks 
a firm basis, though it may be justified in certain cases. 

Generally, the formal research studies are ‘‘cast upon the waters,’’ 
without much if any knowledge of the uses that may be made of them 
within the Commission. A vigorous demand for copies from carriers, 
shippers, financial houses, libraries, university professors, and others 
may appear to indicate that the studies are proving helpful, but there 
again is no or little knowledge of the uses actually made of them and it 
would be impractical and inappropriate to inquire.* Partly for reasons 
indicated later, the Bureau’s studies almost never are noted, much less 
reviewed, in the professional journals. 

On the other hand, complaints from some interest which has been 
pricked by the findings of a study, requests for large blocks of copies, 
and inquiries as to when certain ‘‘repeat’’ studies? again will be avail- 
able suggest that at least certain studies have been found important. 





#An example is “Study of Railroad Motive Power” (Statement No. 5025), in 
the preparation of which there was effective cooperation of an economist and an 
engineer. 

References herein to “Statements” are to studies prepared by the Bureau of 
Transport Economics and Statistics. 

5 For example, the recent settin ng up, largely by research men, of procedures for 
turning the Commission’s published motor carrier accident statistics into accident 
rates oe type of carrier. 

hile other writers on economic subjects may face the same situation, they 
are not under the compulsion of justifying their work if, as in the case of university 
professors, it is only a part of their activities. There comes to mind no writer 
who depends for his living solely on the earnings from the sale of books or articles 
on transportation, but any professional writer knowingly assumes the risk involved. 
Research workers employed by private interests must justify their salaries or fees; 
a number of business risks are involved for which there is an effort to compensate. 

7 These studies, three in number, relate to estimates of the distribution of 
aggregate ton- and passenger-miles among modes of transportation (see Statements 
Nos. 568 and 5517 and the Commission’s annual reports); the relation of freight 
revenue to the wholesale value of commodities (see Statement No. 532); and 
fluctuations in railroad traffic compared with production (see Statement No. 570). 
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In fact, the present writer has been agreeably surprised at the famili- 
arity with the Commission’s special studies shown in some instances by 
visitors from carriers or shippers or their organizations, research insti- 
tutes, and others. References to the studies in books and articles on 
transportation have been fairly numerous. Texts on transportation 
economics, in fact, reflect so much use of this research output as to 
suggest that the thinking of at least the next generation will have been 
influenced to a considerable extent by it. The professional transporta- 
tion economist group is almost a captive market for the studies, but a 
policy of writing with this group principally in mind must, of course, 
be avoided. 

While, then, the present writer has no quantitative evidence that 
such is the case, he feels justified in concluding that the studies as a 
whole have been of significant value to and highly appreciated by a 
large aggregate number of outside users. 

The studies cannot be used in formal proceedings except by stipu- 
lation or by having the author take the stand. ‘‘Study of Railroad 
Motive Power,’’ supra, was used by stipulation in a divisions case, but 
such uses have been few in number. 

The important question from the viewpoint of maintaining an in- 
terest in research at the Commission is, however, the viability of the 
studies and related work within the Commission. The uses made of the 
research output by outsiders appear to carry relatively little weight in 
appraising the worthwhileness of the research effort and at best, of 
course, are difficult to measure. Research never has achieved such a 
degree of viability as to have caused its full acceptance as a tool of 
regulation. In the recent past, such viability as it has had has declined 
rapidly. 

Summarizing, it may be said that ‘‘research’’ as used in this paper 
comprehends both basic studies and efforts to provide answers to more 
specific or immediate questions and the passing on of available infor- 
mation; that the data used may go far beyond ready-made sources; 
that a research group includes persons interested essentially in ideas 
and new problems and that this fact needs recognition; and that there 
is very little in the way of quantitative measurement of the results 
attained. 


Conditions Favorable to Research at the Commission 


Economic content of the Commission’s work.—While the Commis- 
sion’s work is cast and performed largely in a legalistic framework, the 
problems dealt with are largely economic.* This fact scarcely requires 
demonstration. Applications for increases in the general level of rates 
involve a weighing of carriers’ revenue needs against the ability or 
willingness of shippers to pay. The Commission’s work in developing 
rules to govern the leasing of motor vehicles involved, aside from safety 
considerations, involves the question of need for keeping competition 
on a more even keel to avoid breakdowns in the economic structure of 
the motor carrier industry. Reorganization proceedings require findings 





_ 8 Economic considerations are secondary and sometimes absent in the Com- 
mission’s safety work. This work is discussed only incidentally herein. 
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as to the amount and kinds of securities that can be supported from 
prospective earnings. Applications for operating rights present ques- 
tions as to the amount and kinds of service which shippers or travelers 
will need and can support. Investigations of the efficiency of carrier 
operations and management bear on earnings and the price of transpor- 
tation service. There is, then, an abundant opportunity, so far as 
subject matter is concerned, for economic and related research at the 
Commission. 


Authority for the conduct of research—The Act places certain 
duties on the Commission which in this day and age cannot be discharged 
fully without the knowledge and understanding to which research can 
contribute. Terms found in the statement of national transport policy, 
such as ‘‘inherent advantages,’’ ‘‘sound economic conditions,’’ ‘‘ unfair 
or destructive competitive practices,’’ and ‘‘a national transportation 
system,’’ involve economic concepts and call for broad analyses as dis- 
tinguished from varying efforts to construe them in individual cases. 
Again, the Commission has the authority, ‘‘in order to perform the 
duties and carry out the objectives for which it was created, to inquire 
into and report on the management of the business of all common car- 
riers subject to the provisions of this part .. . and the Commission shall 
keep itself informed as to the manner and method in which the same are 
conducted.’”® The Commission is required to find that carriers are 
honestly, economically and efficiently managed.’ Rates may not be 
allowed to become effective if they are not ‘‘just and reasonable.’’™” 
Other provisions on which research work can be based could be cited.’ 
The need for an adequate research program is magnified when it is 
considered that the Commission has not only the function of deciding 
eases brought before it but also the duty of exerting a broad and positive 
leadership in transportation through the initiation of inquiries and 
through informing Congress and the public of conditions and problems. 


The importance of the Commission’s work.—A research man at the 
Commission can feel that he often is dealing with important subjects. 
His work concerns one or another or all of the forms of transportation 
over which the Commission exercises a powerful authority. These car- 
riers have annual operating revenues of close to $20 billion and their 
services and charges vitally affect the economic and social life of the 
eountry. 


Closeness to sources of material_—A large amount of useful trans- 
portation material is ready at hand for use by the Commission economist. 
He does not need to rely, as do most researchers in university and busi- 
ness circles, on published summaries of carriers’ reports; the reports 
themselves can be consulted for additional information. Lack of ade- 





®Section 12(1). Emphasis supplied. peers provisions, not confined to 
common carriers, are found in sections 204(a)(7), 304(b), and 403(c). 

10 Sections 15a(2), 216(i), 307(f), and 406(d). 

11 Sections 165), 216(a)- (d), 305(a), and 404(a). 

12 The term “research” is used only in Section 204(a)(5), which has to do with 
safety in motor transportation. Absence of this term in other sections is not sur- 
prising or significant. 
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quate machine processing facilities or personnel often hampers him, how- 
ever, particularly in the use of the many motor carrier reports. In 1947 
the Commission began to procure a sample of railroad waybills on which 
many research studies can be based and over the years, as a result in 
part of pioneering efforts by research personnel, cost data have become 
more and more available. There is the advantage in these respects of 
being able at any time to consult with the Commission’s experts. Con- 
ferring with examiners, accountants, rate men, and others with firsthand 
knowledge of their subjects also can add much to the value of the re- 
search product. In addition, the Commission can require, in proper 
eases, the furnishing of special information needed by the research 
group.!* The problem of determining and allowing for the bias in the 
partial returns to questionnaires sent out under private auspices does 
not exist.!* 


The Commission’s forthrightness—The Commission has been will- 
ing and desires to have all pertinent facts brought out in research 
studies. Thus, it is to its credit that it has approved the release of 
certain studies with knowledge that they contained criticism of a Com- 
mission policy ’® or which furnished ammunition for attacks on its 
actions. 

On the other hand, it must be recognized that an economist gives 
up something on entering Government service, though perhaps less so in 
the case of the Commission than in that of certain other agencies. Thus, 
he must acknowledge that there are subjects within the Commission’s 
purview on which it would be inadvisable to publish studies, possibly 
because there are proceedings which involve the same questions. He 
also must recognize that decision-making will be primarily by lawyers 
and that he cannot indulge in the investigation of problems merely be- 
cause they are of interest to him. His colleagues on university faculties 
have a freedom he may long for but cannot reasonably expect to have. 


Conditions not Favorable to Research at the Commission 


The difficulties to be overcome in maintaining a fruitful program 
of economic and related research at the Commission arise in part from 
the nature of the Commission, its organization, and its procedural 
processes, and in part from fortuitous factors. In combination, the 
obstacles assume formidable proportions. 


Commission not a ‘‘research’’ agency.—An obvious consideration is 
the fact that the Commission is not a ‘‘research’’ type of agency as are, 
say, the Bureau of Public Roads and certain other divisions of the De- 
partment of Commerce or various segments of the Department of Agri- 
culture. Further, being an agency of delegated and limited powers, 
the Commission may not enter certain areas of economic research, even 
though its own work is affected by policies or developments in these 





13 It is not necessarily to the credit of the research staff that it has sent out 
relatively few special inquiries. 

14 The research staff is aware, of course, of the benefits of sampling and has 
used samples in some instances. 
15 For example, the study of “Railroad Sinking Funds and Funded Debt” (1939). 
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areas. Thus, there has been criticism of Government transportation 
policy on the ground that regulatory and promotional work are not 
coordinated,'* though no one has shown that they can be. Certainly the 
Commission, except by specific direction of Congress or the President, 
cannot go into such questions as the wisdom of providing toll-free water- 
ways, even though any effort to adjust the rates of competing modes of 
transportation in terms of their relative ‘‘inherent advantages’’ is 
affected by incomparability of cost factors. There are aspects of carrier 
labor problems which affect the Commission’s work but which are not 
within its power of investigation and recommendation. Other examples 
could be cited. The Commission in its annual reports and occasionally 
in decisions has referred briefly to matters which fall outside its juris- 
diction, but the fact is that it is circumscribed in the view it may take 
of problems that affect vital aspects of transportation.” 


Other calls on a limited budget.—Necessarily, some research projects 
run into considerable money. With a Commission budget that chronically 
is too low to cover all needs, a continuing stream of work created by car- 
riers and shippers, pressure for speedy decisions of pending cases, and a 
strong public interest in safety work (to mention only some of the other 
claimants for funds), research tends to find itself taking what funds are 
left after demands with greater viability have been met to as great an 
extent as possible. A feeling may exist that research is a costly luxury 
and there may be a tendency to weigh its costs in terms of the number 
of examiner reports that could be written with the money devoted to it. 

The net result has been that a research staff which, under the urging 
of certain Commissioners and the Bureau of the Budget, began to be 
built up in 1942 and which attained over 50 authorized positions, in- 
eluding clerical assistants, had fallen to 33 filled positions on June 30, 
1951, and since has been reduced to a meager handful, with few of the 
remaining members engaged in research as such.!* Attrition through 
resignations and retirements has been unchecked. Other agencies have 
attracted many of the best minds in the group. Some satisfaction may 
be had from noting the high positions held by economists who obtained 
some or most of their training and experience in the Commission’s re- 
search unit, but the implication that the Commission’s work is not 
equally in need of such talent is very disturbing. 


Harmful personnel policies—Personnel policies which would reward 
good research work and hold out opportunities for advancement have 


16 See, for example, “Issues Involved in a Unified and Coordinated Federal 
Program for Transportation, A Report to the President from the Secretary of 
Commerce,” (December 1, 1949), and Charles L. Dearing and Wilfred Owen, 
“National Transportation Policy” (1949), especially PP. 362-71. 

17 In one instance, by direction of the President, the Commission made a report 
on a public transportation project. See Report on Lake Erie-Obio River Canal, 
235 I. C. C. 753 (1939). Its economists contributed importantly to this report. The 
Commission could have made an expert appraisal of phases of the St. Lawrence 
Seaway project but it was not asked to do so. The effects of this project on its 
work already are being seen. 70th Annual Report, pp 29-30. The Commission has 
not, however, been receptive to proposals that would require it to report on the 
economic soundness of inland waterway projects. 2 ‘ 

18 These figures do not include positions in accounting, waybill and other work, 
the occupants of which engage to some extent in research. 
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been lacking at the Commission. Men who have remained in a grade for 
many years may lose the zest that is essential for good work in research 
or any other field, and persons who early recognize that there is small 
opportunity for advancement lose little time in getting out. Discipline 
is more difficult when the supervisor knows that a man is not drawing 
proper pay and when persons in other lines of work with no more, and 
perhaps less, formal education and experience and dealing, as it seems to 
the research man, with simpler matters are promoted ahead of him. 

The Commission’s policy of not making summer or other short-term 
appointments, except to a small extent for clerical work, has precluded 
bringing in persons with fresh ideas and different points of view. Con- 
tacts with such persons would enrich the thinking of the Commission’s 
permanent research staff. These temporary employees, in turn, would 
return to their teaching and research activities with a better knowledge 
of the Commission’s procedures and problems, as a result of which there 
might well be a lessening of the criticisms of the Commission which 
emanate from ivory towers. 


Speed-up policy v. creative work.—The ‘‘speed-up”’ policy in force 
for several years in the case of other Bureaus indirectly affects the re- 
search work. Obviously, the cost factor cannot be and it never has been 
regarded lightly by those in charge of research work, but heavy pressure 
on a research man, as On an examiner engaged in handling a complex 
rate or finance case, must mean cutting corners and certainly does not 
beget the best in creative thinking. There never has been a ‘‘feet-on- 
desk’’ type of thinking in the research group. There is no time for thor- 
ough, thoughtful reading by way of keeping up with the pertinent litera- 
ture in economies and statistics or even in transportation.1® Such read- 
ing must be done almost entirely outside of office hours, if it is done at 
all. Discussion meetings have not been encouraged and there is continu- 
ing pressure to get studies done. The result has been a falling behind 
that affects the value of the research output and keeps it from being fully 
tied in with work done by other economists.” 


Difficulties at the Commission and Bureau level_—The basic source 
of difficulty in maintaining an effective research program lies in the re- 
lations of the research group with other activities of the Commission and 
with individual Commissioners. 

It often has been said, and doubtless is true, that Commissioners, 
under a heavy daily load of work, find it difficult to give adequate con- 
sideration to certain broader issues and trends.”4_ In a busy atmosphere, 





19 Not to mention wholly inadequate provision of library facilities and the 
frequently long and unpredictable delays involved in obtaining books and periodicals 
from the Library of Congress. 

20 The same lack of keeping up appears to be present in other areas of the 
Commission’s work. It is very doubtful that its examiners and attorneys are 
currently informed of basic and background developments which ——— must 
affect and even shape their work. The pace is too fast and the incentive is lacking. 

21 This point may appear to have lost some of its cogency in view of the many 
addresses which Commissioners have been making in recent years. These addresses 
necessarily deal with general or basic problems as distinguished from pending pro- 
ceedings. The delegation to the Board of Suspension of decision-making power 
has lightened the load of Commissioners engaged primarily in rate work. 
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the less obtrusive elements of the Commission’s work, particularly re- 
search, tend to suffer most from lack of attention. The same is true of 
many Bureau heads and others in responsible positions. If the pace were 
more deliberate, the writer is confident that the research staff would 
be called on for more help. 

As a corollary of the foregoing, there have been too few opportuni- 
ties to bring research to bear directly on policy matters or the daily 
work of the Commission. There have been certain important 2? and 
other exceptions, but most of these exceptions go back a good many years. 
It has been the almost invariable practice of the Commission, even when 
basic economic concepts are involved, to seek information and ideas only 
from those Bureaus and staff officers who deal administratively with a 
particular subject, to the exclusion of the research group. Thus, some 
decisions have been reached on evidence which might not have survived 
critical economic and statistical testing.2? It appears likely, however, 
that this disregard of the research staff resulted in considerable part 
from oversight and following Bureau lines rigidly rather than from 
deliberate downrating what the research group could do. 

In business and in some other Government agencies, research men 
have a place in the organization which permits them to be informed 
fully as to the policy problems that are of particular concern and to 
adapt the research program to them. Such never has been the case at 
the Commission. Too frequently the research group has had to choose 
its own subjects for study without consultation with others and to dis- 
seminate the results in the belief or with the hope that its studies will 
prove useful. Too frequently, also, the attitude of the recipients has 
been that the burden was on the research group to show that the studies 
could be put to practical use. This burden has been very difficult to 





22 Examples are the staff report on Federal Regulation of the Sizes and Weight 
of Motor Vebicles, published in House Document No. 354, 77th Congress, Ist 
Session; the study of “Railroad Sinking Funds and Funded Debt,” supra; the work 
on consolidated statements, which led to the Commission’s order of December 28, 
1941, requiring railroads to report on this basis and which exerted a considerable 
influence on the thinking and practices of railroad managements (see “Condensed 
Consolidated Statistical Statements,” Statement No. 4411, the first summary of 
data so reported, and Statement No. 5611, the latest such summary); the work on 
diem costs (see “Per Diem Costs of Ownership and Per Diem Charges for 
‘reight Cars and Their Calculation,” Statement No. 465), which figured in the then 
current per diem case and in all subsequent cases; the report in Ex Parte No. 165, 
Problems in the Regulation of Domestic Transportation by Water (1946); the 
development and presentation of testimony in certain formal proceedings (dis- 
cussed hereinafter); participation in a_consulting capacity in the preparation of 
the report of the U. S. Public Health Service on Fatigue and Hours of Service of 
Interstate Truck Drivers (Public Health Service Bulletin No. 265, 1941); and 
contributions to the Commission’s annual reports. The Section of Safety, Bureau 
of Motor Carriers, and the Bureau of Law (now the Office of the General Counsel) 
also contributed to the sizes and weight report. The Commission’s own report and 
recommendations and the staff report clarified the problem, though no legislation 
resulted. The fatigue study did not indicate need for an immediate revision of the 
Commission’s hours-of-service regulations. The detailed study of accidents, in the 
light of the findings of the study, which Chairman Eastman recommended never 
was found essential. 

23 The only use of the research group in the investigation of the leasing 
of equipment by motor carriers was in the collation of certain data collected by 
the Bureau of Motor Carriers. 
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sustain. In a more favorable climate, there would have been encourage- 
ment and much better utilization of the services of the group. At the 
Commission, however, there is virtually no time for any wide reading of 
the research studies. The situation is almost fatal for research, as no 
group of men will show enthusiasm for work, the results of which they 
do not find the time, even if they had the inclination, to study carefully. 

The situation has reached such a point that the Commission, in 
answer to a question, recently told the House subcommittee handling its 
budget request for 1958 that it intends to conduct no research that is 
not demanded by some particular Bureau or by some special phase of 
its work.** This statement is quite ambiguous, but it appears that the 
Commission wished to make it very clear that it is washing its hands of 
all general research as if it were a plague or at least a waste of public 
funds. How the two Committees on Interstate and Foreign Commerce 
would look upon this statement is a matter of interest. They might 
construe it as having been made in disregard or lack of full appreciation 
by the Commission of its duties under the Act.25 They apparently would 
be more willing to accept the statement the Commission made a few 
months earlier: ‘‘Formal economic studies and analyses are essential to 
obtain information and ideas needed in the consideration of transporta- 
tion problems.’’ 7¢ 


Some Recommendations 

The public interest in having the best possible understanding of 
transportation problems requires that an effort be made to overcome the 
difficulties discussed above and to build up a fruitful research effort at 
the Commission, integrated with its entire range of work. Otherwise, it 
may be anticipated that certain problems will be temporized with or that 
other Government agencies, not nearly in as good a position to do this 
work as the Commission is, will undertake to occupy the field of transpor- 
tation research to a greater extent than they do at present. As an arm 
of Congress, the Commission has a duty to keep Congress informed on all 
important developments and to anticipate problems before they become 
critical. One means of performing this duty is through research. If the 
Commission fails to do all it can, Congress will have to obtain the as- 
sistance and guidance it needs from other Government agencies and with 
staff economists of its own. The Commission should not fail to use to the 
full its opportunity to bring its special knowledge and experience to 
bear on transportation problems that fall outside its case work. It also 
should use research talent fully on case work. 


Leadership at the top level_—The major need is, of course, the re- 
development of an interest in research at the Commissioner level. There 
is one best way of assuring such leadership. The Commission in the past 
has had outstanding economists in its membership or men with a deep 
interest in economics and exceptional facility in the use of statistics. The 
names of former Commissioners Meyer, Daniels, Eastman, Splawn, 
Aitchison, and Alldredge come to mind. All appointees in recent years 





24 Hearings on Independent Offices Appropriations for 1958, p. 806. 
25 See (p. 7) above. 
26 70th Annual Report, p. 129. 
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have been lawyers or persons with legal training, with, in a few instances, 
experience in rate work. While men who are primarily lawyers have 
recognized the value of economic research, there is no economist or per- 
son with a strong leaning toward economic analysis now on the Commis- 
sion. There appears to be, on the whole, an apathy verging on opposition 
to research. Appointments to the Commission seldom are made in this day 
and age except as the result of considerable efforts by the applicants’ 
friends, if not by the applicant himself. This situation practically pre- 
cludes the appointment of a professional economist. It is sincerely to be 
hoped that the names of able economists will be considered when new 
appointments are to be made and that at least one economist will be 
found on the Commission in the not distant future. This need arises in 
only relatively small part from the benefits such an appointment would 
confer on research activities. All of the Commission’s problems call for 
top-level consideration from an economist’s viewpoint. 

From 1934 until he left the Commission in 1953, Commissioner 
Walter M. W. Splawn, a noted economist, was in charge of the Bureau 
which conducts economic research. Since then the Bureau has reported 
successively through four Commissioners. The practice now appears to 
be to assign the Bureau to the newest appointee, without much or any 
consideration of his interest in or qualifications for administering it. In 
the absence of an economist on the Commission, the Bureau ** should go 
to the Commissioner who comes nearest to having an understanding of 
its line of work. Also, it should be left in his hands as long as possible 
and for several years at least. Only in that manner can any Commis- 
sioner become acquainted with the Bureau’s work, processes, and person- 
nel and exert a positive influence in promoting its usefulness. 


Provision of liaison.—Better liaison between the Commission and its 
staff and the research group is needed. It could be provided in part by 
provision of opportunities for discussions with Commissioners. Such 
discussions would give the research staff the benefit of ideas which Com- 
missioners may have that bear on particular projects and would arouse 
interest in studies and make impossible a situation, such as has existed 
in some cases, in which studies are delivered in finished form without 
much knowledge that they were in preparation. Explanations of the 
studies and of their value would do much to reduce criticisms. The 
research group, it may be added, has failed to submit condensations of 
its larger studies and thus has lost an opportunity to promote their use 
in the Commission. Brief talks with examiner and other groups inter- 
ested in particular studies also would be beneficial. 

A direct means of breaking down the existing barrier between the 
research staff and the remainder of the Commission would be to place, at 
least temporarily, an economist in each Commissioner’s office. The results 
would be gratifying if men with proper qualifications can be found.* 





27 If the Bureau is retained. See suggestion immediately below. 

28 There is a paucity of men with just the right qualifications, though our 
educational institutions and the experience being gained by their graduates may 
correct this situation in the not too distant future. The work here suggested is not 
oA neophytes and the plan suggested could turn out poorly without just the 
right men. 
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Later, these economists, benefited by this experience, and others on the 
staff could be gathered into a unit distinct from any existing Bureau. 
such a unit would be able to serve all branches of the Commission with a 
feeling of responsibility and a freedom that are important to its success.?® 

As is on the whole proper and desirable, Bureau directors generally 
insist on strict observance of the lines of authority assigned their respec- 
tive units. As a result, the research group finds itself in the awkward 
position of seeming to infringe on a Bureau’s functions when it suggests 
that its services be used on a subject administratively handled by a 
given Bureau. For the good of the work of the Commission as a whole, 
a clearcut procedure should be provided under which these services may 
be used on any phase of the Commission’s work on which they can be 
helpful. The research unit then could proffer its services more freely. 
The procedure necessarily would involve obtaining the approval of the 
Commissioners in charge of the respective Bureaus either as specific mat- 
ters arise or in the form of a general rule covering a class of work.®® 


An enlarged scope for research activities—In the beginning of 
Federal regulation of transportation, the problems to be dealt with 
mainly concerned rates. It was said then and has been said many times 
in the intervening seventy years that the Commission was created to 
provide the expertness in dealing with such matters which the courts 
could not be expected to have. It also was recognized that legislative 
rate making was impractical and that Congress should establish only 
general statutory standards to guide the Commission. Amendments to 
the Act have given the Commission authority to engage in activities, such 
as the promotion of safety and the passing on applications for operating 
rights, which clearly could not be performed by Congress or the courts. 
The public looks to the Commission for expertness also in these newer 
lines of work. As the issues are mainly economic, it follows that expert- 
ness comprehends an understanding of transportation economics.*4 

While the conclusion here reached has been stated earlier herein, it 
points to the need at this time for an enlarged opportunity for eco- 
nomists to participate in the handling of the Commission’s problems. 
There are various ways of achieving this result. 





29 With such a unit, the present Bureau of Transport Economics and Statistics 
would have mainly routine ae and informational duties. This work could 
be transferred to the Bureau of Accounts, Cost Finding and Valuation. This transfer 
would be entirely logical, as there is duplication of activities now or the subject 
matter is common to the two Bureaus. The railroad accident work of the first- 
named Bureau, insofar as it relates to ge seg and interpretation of reporting 
tules, could be shifted to the Bureau of Safety and Service. Routine compilation 
of all statistics should be transferred to a machine tabulation unit. The cost work, 
which involves basic economic concepts, should be merged with the research work. 

30 The writer wishes to add that he almost always found Bureau directors most 
cooperative and helpful in answering questions and in other ways. 

81]t is perhaps significant that from its beginning until 1911, the Commission 
had on its staff one of the country’s foremost economists—Professor Henry C. 
Adams. Dr. Adams, who divided his time between the Commission and the Uni- 
versity of Michigan, led in the formulation of the Commission’s accounting and 
statistical regulations and also, to judge from passages bearing his name in the 
Commission’s early annual reports, advised the Commission generally on trans- 
portation matters. 
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_ One way already has been indicated ; viz., the placing of economists 
in Commissioners’ offices, where they could review reports both as to 
their factual accuracy and completeness and as to the conclusions. 

Another way would be to stress training in economics and particu- 
larly in transportation economies through courses of lectures ** and the 
aforementioned discussions with examiners and others of research studies 
as they appear. 

Another means would be working with examiners and reviewers, 
particularly on cases that involve new problems or difficult economic and 
statistical testimony. Too frequently the records on which decisions are 
based are inadequate in certain, perhaps important, particulars. The 
research man can assist the examiner in some instances through discus- 
sion with him of the kinds of evidence required for proper disposition 
of the issues presented by the pleadings. Failure to produce a record 
that comprehends all such evidence, even though hearings may have to 
be adjourned, or evidence of the quality required should be a criterion 
for use in rating examiners. There should be similar calls for the 
advice of research men when the Commission institutes an investigation 
on its own motion. The results would be a better planning than some- 
times has marked such investigations. The examiner also can be aided 
in his analysis of the record in order that irrelevancies may be avoided 
in his proposal or final recommended report and that all essential facts 
may receive proper attention. 

The reviewers of such reports in the respective Bureaus and, in the 
Commissioners’ offices, as well as the Commissioners themselves, should 
have the benefit of the assistance of economists. 

The practical result of the foregoing suggestions would be that 
economists would prepare or review sections of certain proposed and 
final recommended reports and decisions. As examiners and others be- 
came more thoroughly trained in this phase of their work, there might be 
some abating of the economists’ efforts, but this point need not be 
stressed at this time.** 

There are types of proceedings in which it is unlikely that the 
parties will be able to provide all of the information needed for a sound 
decision, as well as proceedings in which helpful information is not 
vouchsafed. In these circumstances, which in some cases may not be 
revealed until the examiners’ final recommended reports are being pre- 
pared or reviewed, the research staff can be of service in the making of 
the record. Too little of this kind of work has been done in the Com- 
mission’s experience except for the fairly common use of its safety ex- 
perts in proceedings in which safety considerations are an issue.** 





82 A course of this kind was given for examiners and others in 1954-55. ’ 

88 The provisions of the Administrative Procedure Act relative to the duties 
of hearing examiners, whatever their merits may be, are of no benefit to an 
program that calls for making use of economists and other nonlawyers. The wor 
suggested above yr eyed would involve, however, no issues not already considered 
in connection with the use of the Commission’s cost experts on case work. 

84 Examples of use of the research staff in this way are wo by Docket 
No. MC-C-550, Investigation of Bus Fares, Docket No. 29556, Charges on Small 
Shipments by Railroads, and Docket No. MC-C-543, Charges on Small Shipments 
by Motor Carriers. Users of bus service could not be expected to present much 
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Certain objections may be raised to this use of the economic staff. 
One is that most proceedings are adversary in nature and that use of 
Commission staff members would tend to favor one or the other parties. 
If, however, the staff men present only facts and if these facts otherwise 
would not be obtainable, the implication of this objection is that all of 
the facts needed for a sound decision need not be at hand and that the 
decision should go to the side that has the greater ability in making the 
record. The answer, obviously, is that the public interest requires that 
all relevant facts be considered. 

A second possible objection is that the economic staff, insofar as it is 
the one used for this purpose, might impair its standing and prestige by 
appearing to take sides. If, however, the staff enters a case only by di- 
rection and if it presents only facts, it will not lose its objectivity. Ex- 
perience to date indicates no danger whatever in this respect. There of 
course will be criticisms of staff testimony on cross-examination and in 
briefs, but adverse and favorable comments will tend to balance out and 
the disinterested approach of the staff will become recognized and re- 
spected. The staff member must guard, however, against being led on 
cross-examination into drawing conclusions or giving his ‘‘expert’’ opin- 
ion. 

A third possible objection is the cost to the Commission. Sound 
decisions are worth their cost and, of course, only a relatively small 
proportion of the proceedings would involve testimony by staff members. 

It may be objected, however, that staff members used in developing 
testimony should not themselves participate further in the disposition 
of the proceeding. This objection may be a proper one. It could be met 
by assigning other economists to the case, if need for their services 
exists. There is no reason to assume a lack of objectivity in appraising 
a colleague’s work. 

The economic staff should not be allowed, through engagement on 
ease work, to neglect studies that are basic to a given line of Commission 
work. Such studies are, in fact, highly essential to a proper participation 
in the case work, as they would provide valuable facts and conclusions 
needed in the understanding of the economic issues presented in specific 
proceedings. Some topics for basic research are suggested hereinafter. 
Also, research studies of lesser scope should not be neglected, as they 
serve to fill in the knowledge of transportation conditions, problems, and 
trends. 

Because of its bearing on the use of economists to a greater extent 
in forwarding the Commission’s work, another important question will 
be asked : Does the Commission need to confine itself as rigidly as it does 
to records as made? The Supreme Court takes notice of books, magazine 
articles, and newspaper items. Aside from using, by stipulation, later 
official data of kinds in a record and very occasionally taking official 





evidence in the general t of investigation the Commission undertook. In the 
other proceedings, the staff presented testimony on operating and rate practices in 
the handling of small shipments in France, England, and Canada. Such testimon 
was unlikely to be offered by the parties. The examiner paid little attention to this 
testimony. The proceedings were discontinued because of changed conditions and 
the presentation of related issues in other proceedings. 
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notice of matters of common knowledge, the Commission adheres strictly 
to the evidence of record. It, however, much more than any court, has the 
right to use its specialized knowledge of transportation and related sub- 
jects. In fact, it may be urged that it has the plain duty to do so; the 
expertness expected of it otherwise falters. It would seem at the very 
least that it should consider itself free to use, without stipulation, any 
official or other accepted statistics or derivatives of such statistics if they 
are needed to cover points on which the record is silent or to bring the 
record to a later date. The problem is, however, of much larger scope 
and goes to the basic nature of the Commission as an expert body. 
Economists can be very helpful in the event the Commission can and will 
lessen its highly legalistic, courtroom approach to its work.*® 

The various procedural problems discussed above are, of course, 
of a kind on which the views of practitioners before the Commission 
are most important. There is need for consideration of these problems 
from a broad rather than wholly technical standpoint. The suggestions 
made emanate from a long-standing belief that the Commission needs 
to be less legalistic in certain of its procedural processes and that, if a 
change can be made, it could make greater use of economists and other 
experts on its staff. It is thought that better decisions will result from 
the suggested changes. The practitioner’s work would be lightened 
thereby and certain landmark decisions, well worked out, would give 
him points of reference that ultimately could simplify his problems.** 





35 The problem discussed here was forcefully considered by former Commis- 
sioner Clyde B. Aitchison, who, in his long experience as Chairman of one of the 
Commission’s rate divisions, had —, eed to observe the need for con- 
a of all relevant facts. He said 


. with the understanding that | am speaking simply as a private citizen and 
not in connection with any party before this proceeding, my own idea is that 
instead of the ‘shall nots, the proper amendment to be submitted would be to 
leave the word ‘not’ out, and to compel the Commission to resort to every 
source of information as to pertinent facts that is possible for it to obtain, 
antecedent to its action, and to remove, so far as possible, all procedural blocks 
in the way of their acquiring necessary information in order for them to act 
advisedly. Some of these matters are comprehended in their official files, 
namely, the rates of the competing carriers. That ‘shall not’ would require 
the Commission to shut its eyes to that of which they are the legal custodians.” 
(Hearings on H. R. 6141 and 6142 before a Subcommittee of the Committee on 
ante Foreign Commerce, House of Representatives, May 10, 1956, 

p -16). 


A bill prepared by the Special Committee of the American Bar Association on 
Legal Services and Procedures, provides in Section 1006(e) that administrative 
agencies may take official notice of material facts “within their specialized knowl- 
edge” beyond the evidence appearing in the record only if the fact so noticed is 
specified in the record or brou cht to the attention of the parties before final decision. 
Section 7(d) of the Administrative Procedure Act now requires that any party 
shall on timely request be afforded an opportunity to rebut such facts after a 
decision has been reached. The proposed and the present rule are both confining 
to a marked degree. 

86 In connection with the suggestion as to greater use of staff testimony, it 
would be well to consider the important staff contributions to records of the Civil 


Aeronautics Board and the Federal Maritime Board. While the “public counsel” 


idea used there differs from the suggestion made earlier herein, the objective in 
both cases is the procurement of better records. 
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Enlisting outside cooperation.—While there have been some excep- 
tions,*7 it has been the policy at the Commission to take all possible 
steps to prevent potential users of its research studies from learning 
that certain studies were being prepared. Whatever the basis may have 
been for this policy, it clearly needs immediate reversal. Persons who 
may find the studies useful should not be caught totally unaware of 
them until copies turn up on the Commission’s press table. The present 
policy does not rest on formal action of the Commission as a whole and 
it should not be difficult to reverse it. Announcements of studies in 
process should be made in regular course and with sufficient explanation 
of the studies to make clear the ground they are expected to cover. 

There are other means of breaking down the present isolation of 
the Commission’s research activities from interests they are intended 
to serve. One such will be discussed here. It consists of using, in proper 
cases, the services of consulting or advisory committees. 

It is obvious that carriers, shippers, manufacturers of transporta- 
tion equipment, public bodies, labor, and others, in varying combina- 
tions, have an interest in the facts and findings developed in particular 
research studies. It is equally true that these groups have a wealth of 
useful knowledge, as well as divergent viewpoints. The information 
and experience they represent can be made to contribute to the effective 
programming of research work and to the solution of problems. 
Advisory committees could suggest where, in their view, the emphasis 
should be placed in research, give their ideas as to means of attack on 
given problems, and assist in planning the gathering of material. In- 
terest would be aroused through such direct participation and the com- 
pleted studies would be understood better and be more effective. 

Such committees could be of either the standing or ad hoc variety. 
Members would be selected by representatives of the interest involved 
in a particular study or type of study and would be chosen, presumably, 
for their broad grasp of transportation problems or their special knowl- 
edge of given subjects. It is not proposed, of course, that all research 
projects be open to consideration by such committees. The matter 
would be in the discretion of the Commission. Some of the work of the 
research staff is solely for the Commission’s information and should 
be conducted without publicity ; other projects, such as some of a wholly 
statistical nature, could be handled without outside advice. Obviously, 
the contents and conclusions of the studies would be the responsibility 
solely of the research staff. 

The end result of the program here suggested could be only a great 
increase in the value of the research work and a better discharge of the 
Commission’s responsibilities. There are precedents.** 


37 As where members of the research staff have obtained data needed for certain 
studies through field trips. The nature and purpose of a particular study necessarily 
had to be understood by the persons approached. These trips were highly produc- 
tive and showed a general and often marked desire of carriers, manufacturers of 
equipment, and others to cooperate in advancing the studies. 

88 The Bureau of Transport Economics and Statistics for many years has sub- 
mitted topics for consideration at meetings of the Statistics Committee, Accounting 
Division, Association of American Railroads. The industry’s views are made known 
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Improvements in personnel practices ——As indicated earlier, the 
Commission’s personnel practices should be amended so as to give re- 
search workers more opportunity to advance on their merits and without 
discouraging delay and to provide for temporary appointments to the 
research staff. 


Physical appearance and distribution of studies—The physical 
appearance of some of the research reports has been an affront to readers, 
and delays in reproduction in some instances have been discouraging. 
Studies published in a form which fails to meet any reasonable standard 
of good reproduction have hurt the research work. This mechanical diffi- 
culty apparently is being corrected. More of the studies should be 
printed, however, rather than mimeographed. Printed reports are more 
easily read, command greater respect and authority, and also take up 
less file space. The possibility of somewhat greater delay incident to 
printing is the lesser of two evils. As copies of the studies have been 
given to the public without charge, the expense of printing has not been 
considered justified except in a few instances. A small charge would 
cover printing and handling costs. The possibility of setting up a re- 
volving fund to pay for printing should be considered. An alternative 
would be the sale of the studies by the Government Printing Office, as is 
being done in the case of the Commission’s printed decisions and certain 
of its statistical releases and of research studies of some other agencies. 

There is a regulation of the Post Office Department which was in- 
tended to check the widespread distribution of certain types of Govern- 
ment handouts. This regulation has been construed by the Commission 
in such a way that copies of research studies may be given out only on 
individual request. Thus, copies may not be sent to persons known to 
have an interest in a particular subject unless that person happens to 
know of the study and asks for a copy, or to professional journals for 
review. There are brief, uncritical summaries of all or some of the 
studies in transportation journals, notably ‘‘Traffic World,’’ and they 
are noted in certain bibliographical releases, but there are many persons 
who would make good use of the studies but who do not know of their 
existence. Steps should be taken to obtain a further interpretation of 
the regulation to ascertain whether the Commission cannot be relieved 
of a restriction which works against the public interest.®® 


A Few Suggestions as to Needed Basic Research 


A few of the many areas in which basic research would yield valu- 
able results are described briefly below. 

(a) The Commission’s handling of questions as to the relationships 
between the rates of diverse forms of transportation has called forth 





before the Bureau submits a proposal to the Commission. Industry committees 
cooperate with the Bureau of Accounts, Cost Finding and Valuation. There are 
ether examples. 
he U. S. Department of Agriculture has a Transportation Research Advisory 
Committee. It plays a large part in the peceremeting of the Department’s trans- 
portation research. See “Traffic World,” March 30, 1957, pp. 167-68. Many other 
examples can be found, of course, in the experience of Government departments. 
39 This suggestion assumes continued free distribution of studies. With less 
restriction, however, copies could be sent to professional journals. 














MAY, 1957 833 





considerable criticism particularly in recent years. Some are of the 
view that there has been a temporizing with the competitive situation. 
There has been a strong drive, equally strongly opposed, to obtain legis- 
lation which would lessen the Commission’s powers in this area. A 
thorough, objective study of this problem clearly needs first priority. 
Some of the groundwork has been laid in two recent research studies.** 
They consisted principally, however, of expositions of decisions and 
contained little over-all appraisal of economic policies. The Commis- 
sion’s effort to maintain value-of-service factors in the rate structure, 
an important phase of the basic problem, definitely needs comprehen- 
sive study. 

(b) Another area which calls for searching analysis is the increas- 
ing concentration of regulated motor transportation into the hands of a 
relatively limited number of large carriers. Has the Commission un- 
wittingly or otherwise encouraged this carrier bigness in motor trans- 
portation and is bigness good for the industry and the country? The 
trend may be sound, but the problem calls for more than case-by-case 
handling. The effects of increasing size on the segment of the industry 
which consists of small carriers needs clearer understanding than exists 
today. 

(ec) Does the Commission in granting additional operating rights 
have sufficient data about existing operations and especially about pro- 
spective needs for more motor services?*2 Does the Act need amend- 
ment in this respect? 

(d) The Commission is much concerned about the broadening of 
the application of the ‘‘agricultural commodities exemption’’ provided 
in section 203(b)(6). It never, however, has made a comprehensive 
study to determine the injury to the public which results from the 
exemption. Had it done so, it would be in a better position to advocate 
before Congress the legislation it proposes on this subject.** 

(e) The Commission has interpreted the pertinent provisions of 
the Act in such a way that railroads feel they have been unduly limited 
in their participation in motor transportation, but there nevertheless are 
many motor services being rendered by railroads or under their auspices. 
A study of what has been accomplished in these operations in the way 
of improvement of service and reductions in costs would throw needed 
light on the question whether, by amendment or otherwise, the railroads 
should be allowed to enter more freely upon such operations. The ques- 
tion of effecting greater use of joint rail-motor rates is of related interest. 





40 See hearings on H. R. 6141, etc., 84th Congress, 2d Session. 

41 “Rail-Water Rate Adjustments” ’(Statement No. 5427) and “Interagency Rate 
Adjustments—Rail and Motor” (Statement No. 567). 

42 The Commission is in the am of building up a file of information about 
the rights of motor carriers, 70th Annual Report, p. 71. This file, if kept com- 
—_ current, will answer_many questions, but it will not show what service 
actually is being rendered. There frequently is a great gap between what a carrier 
is authorized to do and what it actually does. 

43 Similar remarks may not be so appropriate as to the Commission’s approval 
of proposals to remove the “bulk commodity” exemption in the water field (section 
303(b)). The Commission instituted an investigation of this exemption in Ex Parte 
No. 165, supra. The proposed report and recommendations did not result in any 
positive steps and the proceeding was discontinued. 
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(f) About 5 million small shipments (L.C.L., L.T.L., express, 
parcel post, etc.) move each working day.** The cost of handling this 
traffic has mounted greatly. Some of the carriers or agencies are losing 
money on this business and apparently ought to discontinue handling it. 
Shippers, especially small shippers, complain about high rates and often 
about poor service. The possibility of getting at this problem through 
a complete realignment of services has been suggested a number of 
times.*® The Commission is best equipped to look into these questions. 
It has noted their importance ** but has made no basic study of the 
subject. 

(g) Some are of the view that basic concepts and methods used 
in the Commission’s cost work need reappraisal. Research could con- 
tribute to discovering what changes, if any, should be made. 

(h) The Commission is responsible for most of the statistics re- 
lating to for-hire transportation in this country, but it does not do any- 
thing approaching a complete job of analyzing what its current and 
accumulated statistics signify and of giving the public the benefit of 
its interpretations.*7 While various research studies based on compiled 
and other statistics necessarily bring out certain conditions and trends 
in transportation and some special studies of trends have been made,**® 
there is need for a continuing program which would lead to special 
interpretive releases when significant developments or changes appear 
in the statistics. Such releases, which need not be lengthy in all cases, 
could throw light on matters of basic importance to many interests. 

(i) The Commission has the responsibility under Section 15a(2) 
of finding that railroads are honestly, economically, and efficiently 
managed before it may grant a requested increase in rate levels.*® It 
uses, however, only the most general types of evidence on this subject 
and sometimes scarcely more than self-serving declarations by the appli- 
cant railroads. The operating statistics it has been receiving for years 
and other data need continuing and searching analysis in order that 
weak spots in operation may be detected or at least suspected. While 
the Commission cannot order a carrier to change its operating practices 
(except where certain aspects of safety are involved), it can call the 
attention of managements to areas in which performance is below stand- 





44 An estimate of 1.5 billion small shipments in 1951 is given in “Statistics of 
Small Shipments” (Statement No. 5325) 

45 The latest nibbling at this problem is found in “‘Pennsy’ Says Government 

ee Express Business as Part of Parcel Post,” “Traffic World,” March 
, , p. 3 

46 See, for example, 69th Annual Report, pp. 3-6. . 

47 The Commission also collects statistics which it does not compile and release. 
There are data in reports of larger carriers which could be compiled but are not. 
The nearly 15,000 annual reports required to be filed by smaller motor carriers 
have scarcely been touched, largely because of lack of funds. These reports, how- 
ever, have been put to good but limited use on a sampling basis in estimating ton- 
and passenger-miles and revenues. Also, they are used extensively by insurance 
companies, financial houses, and others. 

48 Recent special “trend” studies are “Survey of Class I Motor Carriers of 
Property, 1939-1954” (Statement No. 5614) and “Rail-Highway Grade-Crossing Acci- 
dents, 1935-54” (Statement No. 5521). ; 
49Similar provisions in other parts of the Act are given in footnote 10. 
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ards, all relevant factors considered. Such admonitions would not go 
unheeded and thus would tend in some measure to reduce the calls on 
the public to pay higher freight and passenger charges. 

Again, and as the Commission has pointed out in recent annual 
reports, the presence of excessive plant is a condition that requires 
correction by railroad managements. The Commission has no authority 
to order carriers to make joint use of facilities (with certain exceptions), 
to merge their properties, or otherwise to interfere with management 
matters of this kind, but it can show by examples and basic studies what 
managements can do and inquire into whether carriers are entitled to a 
level of rates required in some part to support such surplus facilities. 

The Commission is in a favorable position to analyze and determine 
the merits, from an economic and safety standpoint, of different types 
of equipment or facilities. Manufacturers and carriers have shown that 
they are willing to provide data to its research staff that outside research 
agencies cannot obtain. They know that all possible protection will be 
given against disclosure of the affairs of individual companies and that 
the analyses of the data so furnished will be completely objective and 
technically sound. The one study of this kind received wide acceptance 
and was influential.** More such studies are needed from the economy 
and efficiency and safety points of view. Some can be justified by safety 
considerations alone. 


It is recognized that, even if the Commission’s research work is 
given a place in the sun as recommended herein, it can not deal with 
certain problems of transport economics which urgently require inves- 
tigation but which fall outside the functions of the Commission.5? At 
present, these problems are either neglected or investigations are made 
by other agencies acting within the scope of their own limited statutory 
authorities. There is not and, under existing auspices, apparently can- 
not be any broad analysis of such problems. On two occasions special 
bodies have been created by Congress to conduct broad transportation 
research. The first, the Office of Federal Coordinator of Transportation, 
was not intended to be primarily a research agency but such it came 
to be. Its work on legislation, operating practices and facilities, public 
aids, labor, and many other subjects made a lasting impression. The 
other, the Board of Investigation and Research (Transportation), was 
on the whole less successful, though it produced some very useful studies. 
There still is an important gap in the facilities for the handling of re- 
search on basic transportation problems.5* Use of special agencies for 


50 Cf. 70th Annual Report, pp. 15-16. 

51 “Study of Railroad Motive Power,” supra. 

52 See P. (9) above. 

58 Ad hoc interdepartmental committees are of some avail in this connection. 


Congress needs the most thorough and objective appraisals of proposals to spend 
public money in aid of any form of transportation, but there appears to be no 
likelihood that an impartial, continuing fact-finding group will be set up along the 
lines suggested in Federal Coordinator of Transportation, “Public Aids to Trans- 
portation,” Vol. I, pp. 93-94 
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dealing with such problems could well be given serious consideration.™ 

While much that is critical has been said in this article, it should 
not be overlooked that the Commission has an exceedingly difficult task 
to perform, that its members and key staff officers are busy men, that 
appropriations, though they have shown a gratifying increase, never 
have been entirely adequate, and that some of the existing difficulties in 
the research area are of a fortuitous nature. The Commission is meeting 
the many calls made on it with ability and has shown much leadership. 
The recommendations here offered relate in part to shifts in the means 
used or changes in the ways of performing certain of the Commission’s 
work. It also is recommended that certain areas of study be occupied 
or occupied more fully. The writer stated at the outset that he would 
endeavor to avoid overemphasis on research or, more specifically, on 
the use of economists and other research personnel. He does not feel 
that the case has been overstated and hopes that the discussion offered 
will stimulate thinking and action. 


54 Commissioner Howard G. Freas, reasoning on the premise that competition 
is carried beyond economic limits, recently has suggested a disinterested study of 
the respective areas (within necessary limits of fact finding) in which given forms 
of transportation have an advantage over other forms, of the effects of shifts of 
traffic according to the aptitudes so disclosed, and the benefits in the way of savings 
which would result from use of the most economical means of transportation. The 
study, he stated, could be financed by all modes of transportation or by a founda- 
tion and should be conducted by persons of the highest objectivity. See “Traffic 
World,” November 17, 1956, pp. 27-28. 
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WILBUR LA ROE, JR. 
An Appreciation 
By Cuype B. ArrcuHison * 


The members of the Association of Interstate Commerce Commis- 
sion Practitioners were saddened by the sudden death of Wilbur LaRoe, 
Jr., in New York City, on Friday, April 12. His death occurred after 
brief warning, while absent from his Washington home on professional 
work. Mr. LaRoe left his widow, a daughter, and a granddaughter. 

The suddenness of his death at this critical time, when the organized 
attacks upon the independence of the Interstate Commerce Commission 
as an independent, administrative agency with primary responsibility to 
Congress are at their height, has emphasized the indebtedness owed to 
Mr. LaRoe for valiant and effective service in upholding the standards 
of this Association : 


‘‘To promote the proper administration of the Interstate Commerce 
Act and related Acts, to uphold the honor of Practice before the 
Interstate Commerce Commission, and to encourage cordial inter- 
course among the practitioners.’’ 


In a sense he wrote his own summation of his principles of government 
in an article written for this Journal a few days before his death, and 
on the press when he expired, published in the issue of April, 1957, p. 
721, ‘‘ Regulation as a Part of the Democratic Process.’’ Doubtless great 
numbers of us hold the same principles that Mr. LaRoe expressed: the 
difference is that he did everything he could to put his principles into 
action and to effectuate them. No man could have done more than he to 
uphold those standards, in the whole period of the existence of the 
Association. This was universally recognized: the Association and the 
Commission have lost a brave and staunch champion at a critical time, 
and every member has lost a trusty and well loved friend. 

Mr. LaRoe’s life—he was in his 69th year—was one of many hard- 
ships uncomplainingly met and gallantly overcome: of varied experi- 
ences and useful accomplishments in many diverse fields—scholarship, 
the federal service, legal profession, civic and social service in his com- 
munity, devotion to his church and to his home and family. His long 
service as Chairman of the Parole Board of the District of Columbia, 
and his advocacy of amelioration of prison conditions and prevention of 
crime and delinquencies by needed reforms, are better known and remem- 
bered by local citizens than by the members of his profession. Devotion 
and long service to his church brought him unusual distinction and 
heavy duties as Moderator of the Presbyterian Church of the United 
States, although a layman. He found time for authorship of many pro- 
fessional articles, some of which have appeared in this Journal, and 
three books, ‘‘Parole With Honor,’’ ‘‘Lawyer-Moderator,’’ and ‘‘The 
Church We Love.’’ The titles of these books seem to serve as a self- 
appraisal of his chief interests in life. 


* Former Member, Interstate Commerce Commission. 
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Along the way many honors and marks of recognition of his varied 
services came to him. Young Wilbur LaRoe had many vicissitudes and 
hardships in making his way through Princeton and the New Jersey Law 
School, but he accumulated his bachelor degrees in arts and in law, a 
Phi Beta Kappa key, and (perhaps the most important) a devotion to 
the ideals of Woodrow Wilson as stated by Mr. LaRoe in his article in 
the April issue of this Journal, and the confidence and respect of his 
professor Winthrop M. Daniels. Wilson became President of the United 
States, appointed Daniels an Interstate Commerce Commissioner, and 
Daniels brought young LaRoe to his office in Washington—an arrange- 
ment that worked out well for both Commissioner and confidential clerk. 
LaRoe became an attorney-examiner, and made a national figure of him- 
self by his handling and report in the New York Harbor Case, 1917. The 
first World War called him to service as a volunteer Captain on the 
General Staff of the Army, but only interrupted his work with the 
Commission. After the War he was made Chief Examiner of the Com- 
mission, but after a relatively brief term of service, he resigned and 
opened his office for private practice of law in Washington. Commis- 
sioner Edgar E. Clark resigned August, 1921, and formed with LaRoe 
the firm of ‘‘Clark & LaRoe,’’ which has been earried on with various 
changes in membership following Mr. Clark’s death, until the present 
time, and at the same location. 

In the law practice, Mr. LaRoe had unusual ability to marshal the 
pertinent facts and legal principles, and to state them with clarity and 
forcefulness, in simple form, but with persuasive vigor. His industry 
was prodigous, and seemingly unsparing of himself. There was much in 
his methodology which any practitioner could study with much advan- 
tage. The Commission might differ with him, and often did: but he al- 
ways had its confidence. 

When this Association was organized in October, 1929, Mr. LaRoe 
was a charter member. Thereafter he was always assiduous in the per- 
formance of the business of the Association, both in the details of ad- 
ministration, or in the large as to matters of major policy, as member of 
committees, chairman of the Executive Committee, and (May, 1939- 
1940) as President of the Association. For several years past he per- 
formed the important, but relatively inconspicuous duties as Treasurer 
of the Association. For years he gave close attention to the work of the 
Committee on Admissions to Practice; he served as conferee with a 
Committee of the Commission in the analysis and revision of the General 
Rules of Practice and Procedure approved July 31, 1942, which stood 
without modification for many years; and numerous times appeared 
before Committees of the Congress or the Bureau of the Budget as 
spokesman for the Association. 

Mention of the activities of Mr. LaRoe in the civic, social, and re- 
ligious fields must necessarily be brief. Possibly he considered those 
activities as his real contribution to life. But in those fields he achieved 
marked and recognized distinction. Universities conferred honorary 
doctorates upon him, of law or humanity ; the Council of Social Agencies, 
Corrections Division, in 1947 gave him its award for outstanding services 
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in the administration of criminal justice and prevention of juvenile 
delinquency in Washington; the award for greatest lay contribution to 
the religious and moral life of Washington came to him in 1937 from the 
Federation of Churches. From 1949 to 1953 he served as Protestant co- 
chairman of the National Conference of Christians and Jews. As the 
Washington Post and Times Herald said editorially in commenting on 
his death : ‘‘From many platforms and pulpits he cried out against racial 
prejudice as a ‘cruel and silly thing.’ He could effectually rebuke 
lethargy and extremism even in the churches.’’ 

LaRoe was no blue-nose, but a very human being who in his youth 
loved to play football, who was not averse to taking off a day to go 
fishing with comrades at the Commission, or to play a round of golf,— 
or who loved best to putter around with his wife and daughter among his 
flowers at his home, or, best of all, playing with his granddaughter. His 
brother-lawyers affectionately dubbed him the ‘‘Presbyterian Bishop of 
Washington,’’ and he enjoyed the joke: he would bandy titles of ‘‘Prot- 
estant Pope’’ with Jacob Aronson (the president of the United Hebrew 
Societies) as the ‘‘ Jewish Pope’’ or ‘‘his opposite number.’’ 

The Interstate Commerce Commission in conference passed resolu- 
tions of appreciation and of regret which were engrossed and given to 
Mrs. LaRoe. The members of the Executive Committee of the Association 
have likewise passed resolutions of respect and great regret. These reso- 
lutions appear elsewhere in this Journal. Religious and civic bodies 
from coast to coast have expressed themselves to like effect. The news- 
papers of the Washington metropolitan area commented editorially at 
length on the variety and intensity of his labors in civic fields. It was 
noteworthy that it was with respect to such labors the Washington 
papers gave much emphasis, with little or no mention of his works in the 
field of government and commerce which we have stressed in this Journal. 
Who can tell which seale of values is the more true? 

Wilbur LaRoe’s work was not complete: it will never be complete. 
His message to his comrades was prophetically expressed in the last 
article he wrote for the Journal. It is in effect, for those of us whom he 
has left, to pick up the lance he dropped, and go forward like Christian 
soldiers. We can imperfectly express our regard and gratitude by 
paraphrasing an expression he would have quoted correctly : 
‘‘This man laboured: and we are entered into his labours.’’ 
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RESOLUTION 
OF THE 
INTERSTATE COMMERCE COMMISSION 


WILBUR LA ROE, JR. 


At a General Session of the Interstate Commerce Commission held 
in Washington, D. C., on April 16th, Members of the Commission voted 
that the following resolution be entered upon the minutes of the 
Commission, and that a copy be prepared and sent to Mrs. Wilbur 
LaRoe, Jr: 


With profound regret and a deep sense of personal loss, we 
record the death of Wilbur LaRoe, Jr., for many years an outstand- 
ing and beloved practitioner before the bar of this Commission and 
one-time Chief Examiner. 


We have enjoyed and benefited from a close working relation- 
ship with Mr. LaRoe for forty-three years in his capacity first as a 
key staff member and later as one of the elder statesmen among 
those appearing before us. From April 16, 1914, to October 15, 
1920, he served us well as an Examiner, Attorney-Examiner, and 
Chief Examiner before resigning to enter the private practice of law. 


A noteworthy characteristic of the man was his ability to 
devote painstaking attention to a variety of activities throughout 
his career. Long a leading practitioner, he was one of the founders 
of the Association of Interstate Commerce Commission Practitioners. 
He served on several committees of the association, was its president 
in 1939-40, and has been treasurer since 1952. He also rendered 
outstanding services to the civic life of the Nation’s Capital and 
earned the highest praise of all who served with him in these 
endeavors. 


His untimely passing is a great loss not only to this Commis- 
sion and to the transportation and shipping industries, but to the 
Nation as a whole. 
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IN MEMORIAM 
WILBUR LA ROE, JR. 


Resolved, that in behalf of the entire membership of the Association 
of Interstate Commerce Commission Practitioners, the Executive Com- 
mittee thereof adopts these resolutions in tribute to the memory of our 
late fellow-member and distinguished colleague, Wilbur LaRoe, Jr. 

With the passing of Mr. LaRoe, a great loss is suffered by this As- 
— the Interstate Commerce Commission, the community and the 
church. 

For this Association: Mr. LaRoe, a charter member and a life 
member, has unstintingly contributed his valuable services toward its 
creation and its growth; has long served as its Treasurer, and is a past- 
President. 

For the Interstate Commerce Commission: Mr. LaRoe served it as 
Secretary to a Commissioner, Law Clerk, Examiner and Chief Examiner, 
and, since his employment there, unwaveringly exerted his efforts toward 
defending it against unjust criticism and giving it full support before 
Congress. 

For the community: Mr. LaRoe served long and well as a member of 
the Parole Board of the District of Columbia working for the advance- 
ment and strengthening of the parole system. 

For the church: Mr. LaRoe was one of Washington’s outstanding 
lay leaders as evidenced by the plaque awarded him by the Washington 
Federation of Churches for the greatest lay contribution to the religious 
and moral life of the city during the year. 

No matter what the task, be it connected with his public service, his 
law practice, this Association, the Interstate Commerce Commission, the 
community or the church, Mr. LaRoe gave it his best and untiring 
efforts. Unquestionably it was that ceaseless diligence which contributed 
to his untimely passing. He was a forceful leader, a wise counselor and 
a beloved friend of all who knew and worked with him. Mr. LaRoe was 
a dominant figure in every venture in which he participated. His 
thoroughness and conscientiousness were reflected in everything Mr. 
LaRoe undertook. He was always willing to help wherever needed. His 
was a sterling character which was manifested at all times in his sense 
of duty to his profession, to this Association, the Interstate Commerce 
Commission, the community and the church. His passing has shocked 
and saddened all of us. 

Resolved further, that a copy of these resolutions be printed in the 
Journal of the Association of Interstate Commerce Commission Prac- 
titioners and that a copy be transmitted to Mrs. LaRoe that we may 
extend to her and to the members of the family an expression of our 
sincere sympathy and our heartfelt condolences. 


Erte J. Zou, JR., President 
April 14, 1957 
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BOOK REVIEW 
By Wiu1aMm B. Saunpsrs * 
Cost Data for the Management of Railroad Passenger Service 


By Dwight R. Ladd, Published by Harvard University Graduate School 
of Business Administration, Division of Research, Boston, Massa- 
chusetts. 345 pp. $4.50. 


In recent years the ‘‘passenger deficit problem’’ of the railroads 
has been the subject of an increasing amount of conversation and corre- 
spondence. The activities of the National Association of Railroad and 
Utilities Commissioners have focused attention on whether or not a 
uniform policy toward abandonment of passenger service can or should 
be developed. The trade press is full of articles about the desirability 
of expanding some services and contracting others so as to improve the 
net results of operation from the passenger service. The Interstate 
Commerce Commission itself has launched a general investigation of the 
whole question (Docket 31954). The matter is increasingly referred to 
in freight rate cases where shippers urge that the passenger deficit 
should be excluded from consideration in determining the freight reve- 
nue needs of the railroads. At least one prominent railroad has recently 
come out in favor of tax relief or ‘‘subsidy’’ for commutation service 
in order to spread the burden of the deficit more equitably among those 
who benefit from the service. 

It is therefore into a highly charged atmosphere that Professor 
Ladd’s book has been dropped. Carefully analyzed by carriers, ship- 
pers, regulators and passengers, the book can do much to substitute light 
for heat on the controversies which rage at the present time. 

Fortunately the book does not confine itself to the subject matter 
of the title. If it did, it would be far less valuable to non-management 
readers. In a broad sense, of course, matters of public relations, rela- 
tions with regulatory bodies, relations with freight shippers, relations 
with other competing carriers, and employer-employee relations, as 
well as the specific accounting and traffic problems, are woven together 
and affect the management of railroad passenger service. That is to 
say, management decisions in the final analysis must take into account 
not only mere accounting results but also the implications of various 
courses of action from a political and economic standpoint. This is 
particularly true in the case of the passenger service because, whether 
operated at a deficit or not, it happens to be one of the last important 
areas of contact between railroads and the public at large. It also 
happens to be an area where state and local bodies continue to have 
unusually large powers of control as compared with the Interstate Com- 
merce Commission. For these reasons Professor Ladd is justified in 
going into the broader features of the subject—over and above the mere 
technical aspects of ‘‘Cost Data.’’ 





1 Associate Professor of Business Administration, Universit y of Western On- 
tario, formerly Assistant Professor of Business Administration, arvard University. 
* Mr. Saunders is a Traffic Consultant, Washington, D. C. 
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One important conclusion which Professor Ladd draws is that there 
is no necessary relationship between the sorts of cost data required by 
railroad management and the data considered pertinent by the regulators 
of the service. This conclusion is of fundamental importance not only 
in connection with passenger service but, indeed, in connection with all 
aspects of management as distinct from regulation. It is too little 
recognized that the questions management should ask may be different 
from those being asked by regulatory bodies. In a way, all of the inter- 
ested parties are responsible for this unfortunate state of affairs. Many 
transportation problems today are decided in an unrealistic way because 
so many of us are prisoners of regulation. More and more there is a 
tendency for regulatory bodies and, in turn, those who are regulated to 
turn toward a master plan, a standard formula, a uniform technique 
as a solution to a range of problems. A theory advanced in support of 
such an approach is that uniformity is a desirable end in and of itself. 
In a sense the regulatory pressures from a kind of ‘‘Procrustean bed.’’ 
If the particular problem does not fit the formula, we must stretch it to 
fit where too small and we must cut it down to fit where too large. Just 
as Procrustes destroyed all passersby who did not fit the bed as it 
stood, so the theory when applied to the regulatory process tends to 
destroy the regulated industry whenever the individual situation does 
not fit the formula. 

All too often regulation forces procedures and practices which may 
have little or nothing to do with the facts which management really 
needs to make decisions on a sound and productive basis. Professor 
Ladd refers to a comment too often heard in the transportation field 
when questions are raised about why a particular method is followed 
in making studies: 


‘‘The legal department says we have to do it this way.’’ 


This would be amusing if it were not sometimes an impediment to sound 
programming. This is not intended as a criticism of the legal depart- 
ment. The legal department ‘‘tells us to do it this way’’ because it 
finds from experience that the regulatory body wants it in a certain way 
or seems to want it in a certain way. Of course, wanting it in a certain 
way may be right from a standpoint of litigation, but it does not neces- 
sarily mean that it is right or even an approximation to reality when 
management applies inappropriate standards to answer the different 
questions which management wants answered. 

This leads to another second basic point in Professor Ladd’s 
analysis of the problem. He correctly distinguishes the fact that one 
must first decide on exactly what the question is before seeking an 
answer. There are different questions depending on the situation. The 
different questions may require different solutions. This is a source 
of great difficulty in the passenger service as in other areas because 
there is a suspicion of figures which appear to be different when the 
subject appears to be the same. This suspicion is common among ac- 
countants as well as among regulators. It is so strong that it actually 
permeates management at all levels. 
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Different questions do call for different solutions. In the passenger 
service, an attempt is frequently made to arrive at a single solution to 
the measurement of the cost and revenue associated with passenger serv- 
ice. And yet, there may be a great many different specific questions, 
each of which calls for a somewhat different treatment of the facts. 
Suppose a carrier is interested in the question: ‘‘ What will be the effect 
on my net railway operating income if I eliminate the passenger service 
altogether?’’ It seems quite clear that the answer to this question would 
include a great many more elements and would be approached differently 
from the question : ‘‘ What will be the effect on my net railway operating 
income if I cut my present total of ten trains down to five trains per 
day?’’ The first question would clearly call for consideration of the 
effect of the abandonment on all station facilities while the second ques- 
tion would contemplate the use of exactly the same stations but fewer 
train crews. Still another question might be: ‘‘What would be the 
effect on my net railway operating income of running as many trains 
as I now run but eliminating all stops except at the initial and final 
terminals?’’ In this situation, the analyst would have to consider the 
impact of elimination of intermediate stations as compared with only 
indirect effects on train crews, depending on whether the elimination of 
stops would permit the same crew to make more than one run per day. 
Professor Ladd gives examples of individual railroad problems which 
were solved in different ways by the roads involved. It is not necessary 
to go into the specific mechanics used by each road. The important fact 
to be remembered is that there is nothing inconsistent or ‘‘wrong”’ 
about using different methods to answer different types of questions. 

A corollary of this general subject is that as Professor Ladd says, 
*‘Precise measurement of cost, not always possible even at prohibitive 
expense, is not called for.’’ Management needs do not justify what 
may be spurious or apparent precision in most instances. This subject 
is not dealt with extensively in the book but it may be summarized by 
saying that if action on a train problem depends on minutiae of cost, 
*‘don’t do it.’’ 

The principal emphasis of the book is on the problem of how to 
develop the cost of passenger service and/or passenger trains for the 
direct use of management. The essential purpose is to provide manage- 
ment tools with which to make decisions. Professor Ladd recognizes 
that the first problem is to develop facts on which management can 
begin to operate. Once management makes up its own mind as to what 
is best for the company, it may have to deal with regulatory bodies and 
this may call for some change in technique of presentation. Essentially, 
however, the first job of management is to get at the facts for its own 
purposes and to be sure that it knows enough about the facts so as to 
determine what is in the long-run interests of the railroad. 

In brief, Professor Ladd concludes—and correctly—that the in- 
dustry as a whole has scarcely begun to make adequate use of cost data 
for managerial purposes. Special attention is paid to the work done by 
E. C. Poole on the Southern Pacific as a pioneer in pushing back the 
frontiers of cost analysis in this field. Another road whose techniques 





MAY, 1957 845 





are highly praised is the Erie Railroad, under the research guidance of 
E. S. Root. In general, however, the railroad industry is criticized 
roundly for a failure to make more effective use of cost data in solving 
or at least focusing attention on practical management problems in the 
control of the passenger service. Much of what the author has to say 
on this subject, of course, applies with at least equal foree—and gener- 
ally, with even more force—to the use of costs in connection with control 
over the freight service. While this is not covered in the book, many 
of the observations and conclusions could well serve as a guide to man- 
agement in controlling the freight service. This gives the book a some- 
what broader significance than might at first appear from a considera- 
tion of the title alone. 

Historically there has been some resistance to the use of cost data 
in the railroad passenger service in part because ‘‘we are different.’’ 
This reply has been given in response to the criticism that the railroads 
should adopt some of the uses of cost which characterize other industries. 
The element of difference is generally traced to the fact that there is a 
serious space problem in the railroad industry unlike that in most manu- 
facturing industries. That is to say, the railroad plant is scattered 
over many miles of territory with numerous different kinds of facilities, 
all of which are inter-related and function jointly. This is unlike the 
situation in manufacturing industries where plants are fairly well iden- 
tified and where production processes can be broken into definitely 
separable segments. Furthermore in the transportation industry opera- 
tions are different from day to day as well as from place to place. Thus, 
no two ‘‘production runs’’ are quite the same. Trains may be different 
from day to day and from season to season. Weather conditions and 
traffic volume may produce significant differences in the cost of perform- 
ing the service. Another problem in costing for the railroads is that 
maintenance of road and equipment is a very large factor and is apt 
to be cyclical in nature. Because of the jointness of these costs, it is 
extremely difficult to determine the amounts chargeable to particular 
segments of the operation. Of course, as the author concludes, all of 
these problems create difficulties but ‘‘they are also sound reasons for 
more extensive development and use of data, no matter how difficult 
this may be.’’ Stated differently, the problems are great and call for 
attention. Management cannot approach them, take a look, and then 
turn away. 

In the days of railroad monopoly, it was indeed possible to walk 
away from the problem. In fact, costing was not considered necessary 
since the railroads would haul whatever traffic was available and it was 
sufficient merely to keep an eye on total railroad costs. Today, how- 
ever, with competitors pressing on all sides, and further, with compe- 
tition ‘‘sniping at particular segments of business, not the total,’’ it is 
vital for railroad management to be able to segregate those areas which 
are worth fighting for and those areas which can be dispensed with in 
the competitive struggle so as to maximize the final net income of the 
company as a whole. This calls for a change in management thinking 
about the problem as well as a change in the organizational structure. 
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The author suggests that there is little ‘‘focusing on any particular spot 
or spots in the organization of responsibility for profitable operation of 
the passenger business.’’ Further, the ‘‘figure-processing organizations 
appear to be oriented primarily toward the requirements of a regulatory 
agency and toward the fiduciary function of accounting.’’ Finally, he 
suggests that ‘‘there appears to be little understanding of one another’s 
problems and difficulties of different departments in the railroad.’’ This 
general subject can best be summarized by the author’s statement that 
‘‘the users of figures are moving along one track, the preparers of 
figures are moving along another.’’ 

Professor Ladd believes that one of the key elements in the failure 
of the railroad industry to do more with costs lies in the accounting 
system. Specifically he observes that the principal function of the ac- 
counting system is to ‘‘provide a gargantuan income statement and 
balance sheet for the United States railroads.’’ This in turn indicates 
that ‘‘the focus is on the edifice itself and not on the building blocks.’’ 
The building blocks of cost represent the facts which explain an increase 
or decrease in consumption of labor, materials, services or capital. The 
edifice is net income. Historically the accountant has had the primary 
responsibility for insuring that net income will be determined accu- 
rately and honestly. While this is very important, it contributes little 
to the ease of management control over costs. After all, the final net 
income is a long way off from the specific functions which produce the 
income and toward which management must look in order to maximize 
the net. The use of a system average factor as a ‘‘building block”’ 
would produce the right answer only by happenstance. 

It is true that the accounting system permits a comparison of one 
period with another on the same railroad or of one road with another 
during a given period or periods. However, to use this for managerial 
control purposes, it is necessary to assume that the performance last 
year is a useful standard for control. The author implies that this is 
not so and, in this particular, he goes too far. Relative performance is 
a useful yardstick. It must be used with care, however, in order to 
insure that sound conclusions are drawn. In any event, it remains true 
that costs for control purposes under the general system of accounts 
must now be developed ‘‘by chopping up the building into small pieces.’’ 
In other words, the cost analyst normally must develop his cost building 
blocks by breaking totals down into components rather than by selecting 
in the first instance the particular components which are applicable to 
the particular problem being studied. This is sometimes referred to 
as the distinction between analytic (breaking down) and synthetic 
(putting together) cost systems. 

The author discusses the widely differing treatment accorded to 
expense items by different railroads in studies of the passenger service 
costs. Some include particular accounts as related to the operation of 
particular trains while others do not. Some make apportionments with 
one unit while others use a different unit; in such instances, each carrier 
is in effect assuming that the expense is caused by or is a function of 
quite different service units. For example, enginehouse expense is 
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generally assigned to passenger train costs by the various roads but some 
treat this as a function of train-miles, some locomotive-miles, some fuel 
consumption, and some the number of locomotive dispatchments. The 
systems generally used are dismissed with the observation that they may 
‘*for the most part, be fairly called crude.’’ One reason for this strong 
conclusion is that so many of the unit costs used in individual studies 
represent merely system averages, with little or no applicability to par- 
ticular management problems. The solution to this, in the eyes of the 
author, is not to break the totals down into the costs of individual facili- 
ties but rather to develop an accounting system that isolates most of the 
costs of separate facilities before they are buried in general accounting 
totals. ‘‘In other words, the existence of cost centers is recognized.’’ 
This is a very fundamental point which is not dealt with exhaustively 
in the present volume. It calls for very careful evaluation before it can 
be applied in a wholesale way. Nevertheless, the general objective is 
clearly sound. For example, a railroad yard would be identified as a 
cost center. All costs incurred in that yard would be charged to that 
yard. In this way, the analyst would avoid the assumption that costs 
do not vary from place to place as a result of different climatic condi- 
tions, different sizes, different degrees of utilization, different types of 
work done. The present system of breaking up the total yard accounts 
into components is considered ‘‘much like looking through the wrong 
end of a telescope and should bring equally unsatisfactory results.’’ 

In discussing control over individual trains, the author describes 
the various techniques used for determining train cost and train profit- 
ability. One method is to get the total passenger service cost as reported 
to the ICC for the system as a whole and divide it by the total passenger 
train-miles to arrive at an average cost per train-mile. This can then 
be compared with revenue per mile for the particular train in order 
to arrive at a judgment as to the profitability of the particular operation. 
This in effect assumes that all train-miles cost the same. Professor Ladd 
puts it this way: 


In companies such as the New York Central, Pennsylvania, and 
New Haven, among others which use this costing technique, no 
regular reports of train cost are prepared, for none are needed. The 
particular measure of total cost is developed annually as a part of 
the report to the ICC, and it is a simple matter to divide this by 
train-miles and arrive at a figure which can be carried around in 
one’s head.’’ ‘‘... The five United States railroads (B & M., New 
Haven, N. Y. C., P. R. R., Erie, out of a list of fourteen roads—ed. 
note) ... which do not have regular reports on train costs account 
for over 35% of the total passenger-service revenues of all United 
States railroads. 


Lest there be any misunderstanding, the author hastens to observe 
that the failure of many roads to compute individual train costs does not 
suggest that average train-mile costs are good enough for control pur- 
poses. He quotes one executive as saying ‘‘These figures act as a ‘red 
flag’ which tells us that something is getting out of line.’’ Another 
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executive described cost statements as ‘‘Alarm clocks which signal the 
need for managerial attention to a line.’? The author’s conclusion is 
that the system-average train-mile costs can be so misleading as hardly 
to be called a control device. 

One reason for not having regular train cost data advanced by 
companies which do not have such data is that it is too costly to prepare 
the reports. The author suggests that this is not so, based on the ex- 
perience of the companies which do have reports. As an illustration he 
cites figures for three companies which indicate that preparation of cost 
data ranges from 3/100 of 1% to 6/100 of 1% of gross passenger service 
revenues. Thus, he concludes that the cost of being equipped with data 
more sensitive than system averages is very small and indeed, the cost 
of not being so equipped might be much greater. 

It would be inappropriate in this review to go into the specific 
illustrations of cost procedures and reports compiled by various roads. 
The net conclusion from the detailed discussion of this subject is as 
follows: 


In terms of the industry as a whole, it seems tragic that those 
companies with really large volumes of passenger-train service are, 
by and large, among those companies which are far behind. Surely 
since these companies have the biggest job to do, they should have 
the best available tools. 


Perhaps of most general significance is Professor Ladd’s conclusion 
on the evaluation of long-run changes in service. Of course, the matter 
of interest is what are the actual changes in total cost and revenue which 
will result from a change in the service. There has been a general 
tendency to describe this question as the search for ‘‘the out-of-pocket 
eosts.’’ The trouble has been in the emphasis on ‘‘the.’’ Over the years, 
there has been strong pressure to develop a standard definition of these 
out-of-pocket costs in the sense that particular items of expense are 
always a part of out-of-pocket costs or are always excluded from out-of- 
pocket costs. ‘‘This tendency to establish a fixed accounting content for 
a general concept seems to stem in part from the assumption that cost 
behaves in one dimension only—that is, that volume is the only deter- 
mination of cost behavior.’’ This is another illustration of the author’s 
concern over the tendency to put an accounting straight-jacket on an 
economic problem. 

The author points out correctly that cost behavior is ‘‘multi-dimen- 
sional.’’ For one thing, the time period involved is obviously a highly 
significant dimension in determining the out-of-pocket cost. Management 
must face the question of whether the change in service being considered 
is to be of a fixed duration or whether it is to be a permanent change 
and, therefore, indefinite. Secondly, costs are affected by the locale 
of the particular change—a different dimension from time. At a given 
place and under a given set of conditions, the effect of a change may be 
quite different from that in another place and under another set of 
conditions. Management must get facts related to the particular con- 
ditions being considered. A third dimension is ‘‘significance.’’ This 
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point is perhaps the most difficult for accountants and attorneys to grasp 
or accept. The practical situation is that discretion must be used in de- 
termining just how far to go in pin-pointing the out-of-pocket cost. If 
the revenues on a given train are not sufficient to cover the wages of the 
crew alone, it hardly seems necessary to make elaborate studies to de- 
termine what the effect of abandonment would be on the future track 
maintenance costs. Likewise, if a railroad has detailed individual costs 
on its regular trains which show a maximum cost of $12 per train-mile, it 
normally would not be necessary to make a detailed study for a special 
train run with a revenue of $25 per mile in order to determine whether 
the train was profitable and should be run. In other words, discretion 
should be exercised in the light of the particular magnitudes involved. 

To break this log jam of historical resistance to ‘‘getting at the 
facts,’’ the author suggests that research departments specifically set up 
for the development of service costs or product costs for management 
purposes are essential. He indicates that those research groups which 
have been maintained outside of the regular accounting departments 
have been doing the more skilled and imaginative work. This is not so 
much because they are outside of the accounting departments as because 
they were set up with the specific purpose of doing specialized cost work. 
By being set up specially, they have had more freedom in hiring the 
right kind of personnel—and in promoting them—than have the ac- 
counting departments ‘‘which struggle in the straight-jacket of rigid 
seniority rules.”’ 

And yet when all is said and done the ultimate question is not 
whether good cost reports can be obtained; it is obvious that good cost 
reports can be obtained. The real question is how can the cost reports 
be used as a basis for action and policy guidance on the part of manage- 
ment. It is regrettable that more attention was not devoted to this 
particular phase of the problem. Perhaps this is a subject for another 
volume. Reports as reports accomplish nothing unless the management 
is prepared to evaluate and use them. Here is a heavy responsibility 
for the cost analyst. He must teach management how to use cost-revenue 
reports just like any other set of operating bench marks or operating 
yardsticks. 

In a broad sense, the really difficult problem of management is how 
to find the right questions to ask of personnel down the line so as to 
insure that the best possible job is being done. To ask the right ques- 
tions requires first the assembly of reports which will permit comparisons 
of actual performance with some standard. The standard may be ex- 
pressed in dollars or in units of output per unit of input as a substitute 
for dollars. Thus, for example, it is not necessary to have a detailed cost 
study every month on a particular service if substitute factors can be 
used which reflect the trends of cost between occasional or periodic cost 
studies. A railroad may make a detailed study of a particular train 
service in 1955, establishing cost and revenue relationships in detail. 
Thereafter, it may be adequate to analyze total revenue matched against 
the trend in train crew wages and car-miles in order to arrive at a con- 
clusion as to whether the profitability of the particular train is higher or 
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lower than in 1955. Whether it is adequate depends on the nature of 
the operation involved. Again, for certain types of problems it may be 
sufficient to report the man-hours of station employees at the involved 
stations by shifts. In short, most problems can be resolved in approxi- 
mate terms by deciding on what unit most nearly relates to the particu- 
lar question at issue and then developing the trend in the number of 
such units. 

Professor Ladd is to be commended for a thorough analysis of a 
fundamental problem. Profit control is after all the essential manage- 
ment job. To do this job, management needs new tools. As Professor 
Ladd says ‘‘. . . yesterday’s costs, yesterday’s concepts, yesterday’s train 
abandonment ease are not useful tools. The job is tomorrow’s.”’ 





The Administrative Procedure Act 
and 


American Bar Association 


Proposed Code of Federal Administrative 


Procedure 


This is a comparative text of the Administrative Procedure Act, 
5 U. S. C. 1001, and the latest draft of the American Bar Association’s 
proposed Code of Federal Administrative Procedure dated April 13, 
1957.* It would supplant and alter substantially the provisions of the 
present Administrative Procedure Act. The present requirements of 
the APA with respect to adjudication, as expanded by the revisions, 
would be applied for the first time to rule-making and rate-making 
proceedings before the Commission. Its impact on the present procedures 
of the Interstate Commerce Commission would be extensive and it is 
therefore a matter of extreme importance to all persons interested in 


practice before the Commission. 


*See also H. R. 3349, H. R. 3350, H. R. 7006, and S. 932 of the 85th Congress, 
ist session. 

Editor’s note: The Administrative Procedure Act appears on the left hand 
page and the text of the ABA proposed Code appears on the facing right hand page. 
May 3, 1957 
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ADMINISTRATIVE PROCEDURE ACT 


[Pustic Law 404—79TH ConGREss] 
[CHAPTER 324—2p SgEssion] 
[S. 7] 
An Act 


To improve the administration of justice by prescribing fair 
administrative procedure. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 


Title 


Section 1. This Act may be cited as the ‘Administrative Procedure 
Act.”’ 


Definitions 
Sec. 2. As used in this Act— 


(a) Agency.—‘‘Agency” means each authority (whether or not within 
or subject to review by another agency) of the Government of the United 
States other than Congress, the courts, or the governments of the posses- 
sions, Territories, or the District of Columbia. Nothing in this Act shall be 
construed to repeal delegations of authority as provided by law. Except as 
to the requirements of section 3, there shall be excluded from the operation 
of this Act (1) agencies composed of representatives of the parties or of 
representatives of organizations of the parties to the disputes determined by 
them, (2) courts martial and military commissions, (3) military or naval 
authority exercised in the field in time of war or in occupied territory, or (4) 
functions which by law expire on the termination of present hostilities, with- 
in any fixed period thereafter, or before July 1, 1947, and the functions 
conferred by the following statutes: Selective Training and Service Act of 
1940; Contract Settlement Act of 1944; Surplus Property Act of 1944. 


(b) Person and Party.—‘Person”’ includes individuals, partnerships, 
corporations, associations, or public or private organizations of any character 
other than agencies. ‘‘Party’’ includes any person or agency named or ad- 
mitted as a party, or properly seeking and entitled as of right to be admitted 
as @ party, in any agency proceeding; but nothing herein shall be construed 
to prevent an agency from admitting any person or agency as a party for 
limited purposes. 


(c) Rule and Rule Making.—‘‘Rule” means the whole or any part of any 
agency statement of general or particular applicability and future effect 
designed to implement, interpret, or prescribe law or policy or to describe the 
organization, procedure, or practice requirements of any agency and includes 
the approval or prescription for the future of rates, wages, corporate or 
financial structures or reorganizations thereof, prices, facilities, appliances, 
services or allowances therefor or of valuations, costs, or accounting, or 
practices bearing upon any of the foregoing. ‘“‘Rule making’’ means agency 
process for the formulation, amendment, or repeal of a rule. 
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Washington, D. C. 
April 13, 1957 


DRAFT OF A BILL 


To re-Codify, with certain amendments thereto, 
Chapter 19 of Title 5 of the United States Code, 


‘* Administrative Procedure’’ 


Title 


Sec. 1000. Secs. 1001 to 1011, inclusive of this Act shall constitute the 
Code of Federal Administrative Procedure and may be cited as such. 


Definitions 


Sec. 1001. As used in this Act, except where the context clearly indi- 
cates otherwise— 


(a) Agency—‘Agency’ means each authority (whether or not within or 
subject to review by another agency) of the Government of the United States 
other than Congress, the courts of the United States, the Tax Court of the 
United States, the Court of Military Appeals or the governments of the 
possessions, territories, commonwealths, or the District of Columbia. Except 
as to the requirements of section 1002 of this Act, functions of courts- 
martial and military commissions, and military or naval authority exercised 
in the field in time of war or in occupied territory, shall be excluded from 
the operation of this Act. Except as to the requirements of sections 1002 
and 1003 of this Act, arbitration and mediation functions shall be excluded 
from the operation of this Act. No agency or function shall be exempt from 
any provision of this Act, except by express statutory reference hereto. 


(b) Person and Party—‘Person’ includes individuals, partnerships, 
corporations, associations, and public or private organizations of any char- 
acter other than agencies. ‘Party’ includes any person or agency named or 
admitted as a party, or properly seeking and entitled as of right to be ad- 
mitted as a party, in any court or agency proceeding; but nothing herein 
shall prevent an agency from admitting any person or agency as a party 
to an agency proceeding for limited purposes. 


(c) Agency Rule and Rule Making—‘Rule’ means the whole or any part 
of every agency statement of general applicability and future effect imple- 
menting, interpreting, or declaring law or policy, or setting forth the proce- 
dure or practice requirements of any agency. ‘Rule making’ means agency 
process for the formulation, amendment or repeal of a rule. 
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(d) Order and Adjudication.—‘‘Order’’ means the whole or any part of 
the final disposition (whether affirmative, negative, injunctive, or declaratory 
in form) of any agency in any matter other than rule making but including 


licensing. ‘‘Adjudication’’ means agency process for the formulation of an 
order. 


(e) License and Licensing.—‘‘License’”’ includes the whole or part of any 
agency permit, certificate, approval, registration, charter, membership, statu- 
tory exemption or other form of permission. ‘‘Licensing’’ includes agency 
process respecting the grant, renewal, denial, revocation, suspension, annul- 
ment, withdrawal, limitation amendment, modification, or conditioning of a 
license. 


(f) Sanction and Relief.—‘‘Sanction”’ includes the whole or part of any 
agency (1) prohibition, requirement, limitation, or other condition affecting 
the freedom of any person; (2) withholding of relief; (3) imposition of any 
form of penalty or fine; (4) destruction, taking, seizure, or withholding of 
property; (5) assessment of damages, reimbursement, restitution, compen- 
sation, costs, charges, or fees; (6) requirement, revocation, or suspension 
of a license; or (7) taking of other compulsory or restrictive action. ‘‘Relief’’ 
includes the whole or part of any agency (1) grant of money, assistance, 
license, authority, exemption, exception, privilege, or remedy; (2) recog- 
nition of any claim, right, immunity, privilege, exemption, or exception; or 
(3) taking of any other action upon the application or petition of, and bene- 
ficial to, any person. 


(g) Agency Proceeding and Action.—‘‘Agency proceeding’’ means any 
agency process as defined in subsections (c), (d), and (e) of this section. 
“Agency action’ includes the whole or part of every agency rule, order, 
license, sanction, relief, or the equivalent or denial thereof, or failure to act. 


Public Information 


Sec. 3. Except to the extent that there is involved (1) any function of 
the United States requiring secrecy in the public interest or (2) any matter 
relating solely to the internal management of an agency— 


(a) Rules.—Every agency shall separately state and currently publish 
in the Federal Register (1) descriptions of its central and field organization 
including delegations by the agency of final authority and the established 
places at which, and methods whereby, the public may secure information or 
make submittals or requests; (2) statements of the general course and 
method by which its functions are channeled and determined, including the 
nature and requirements of all formal or informal procedures available as 
well as forms and instructions as to the scope and contents of all papers, 
reports, or examinations; and (3) substantive rules adopted as authorized by 
law and statements of general policy or interpretations formulated and 
adopted by the agency for the guidance of the public, but not rules addressed 
to and served upon named persons in accordance with law. No person shall 
in any manner be required to resort to organization or procedure not so 
published. 
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(d) Agency Order, Adjudication and Opinion—‘Order’ means the whole 
or any part of the final disposition (whether affirmative, negative, injunctive, 
or declaratory in form) by any agency in any matter other than rule making. 
‘Adjudication’ means agency process for the formulation, amendment, or 
repeal of an order, and includes licensing. ‘Opinion’ means the statement 
. —— findings of fact and conclusions of law, in explanation or support 
of an order. 


(e) Agency License and Licensing—‘License’ includes the whole or any 
part of any agency permit, certificate, approval, registration, charter, mem- 
bership, statutory exemption, or other form of permission, ‘Licensing’ in- 
cludes agency process respecting the grant, renewal, denial, revocation, 
suspension, annulment, limitation or modification of a license, and the 
— or requirement of terms, conditions, or standards of conduct 
thereunder. 


(f) Agency Sanction and Relief—‘Sanction’ includes the whole or any 
part of any agency (1) prohibition, requirement, limitation, or other condi- 
tion affecting the freedom of any person, (2) withholding of relief, (3) 
imposition of any form of penalty or fine, (4) destruction, taking, seizure, 
barring access to, or withholding of property, (5) assessment of damages, 
reimbursement, restitution, compensation, costs, charges or fees, (6) re- 
quirement, revocation, or suspension of a license, or the prescription or 
requirement of terms, conditions, or standards of conduct thereunder, or 
(7) other compulsory or restrictive action. ‘Relief’ includes the whole or 
any part of any agency (1) grant of money, assistance, license, authority, 
exemption, exception, privilege or remedy, (2) recognition of any claim, 
right, immunity, privilege, exemption, exception, or remedy, or (3) any 
other action upon the application or petition of, and beneficial to, any person. 


(g) Decision—‘Decision’ means the determinative action in adjudica- 
tion, and includes order, opinion, sanction and relief. ‘Initial Decision’ 
means a decision made by a presiding officer which will become the action 
of the agency unless reviewed by the agency. ‘Intermediate Decision’ means 
a recommended decision in a rule-making proceeding made by any duly 
authorized official of the agency. 


(h) Agency Proceeding and Action—‘Proceeding’ means any agency 
process for any rule or rule making, order or adjudication, or license or 
licensing. ‘Action’ includes the whole or any part of any agency rule, order, 
license, sanction, relief, or the equivalent or denial thereof, or failure to act. 


Public Information 


Sec. 1002. In order to provide more adequate and effective information 
for the public— 


(a) Organization, Rules, and Forms*—Every Agency shall separately 
state and promptly file for publication in the Federal Register and for 
codification in the Code of Federal Regulations: (1) descriptions of its 
central and field organization, including statements of the general course 
and method by which its functions are channeled and determined, delega- 
tions by the agency of final authority, and the established places at which, 
and the methods whereby, the public may obtain information or make sub- 
mittals or requests; (2) all procedural rules; (3) all other rules; (4) de- 
scriptions of all forms available for public use and instructions relating 
thereto, including a statement of where and how such forms and instructions 
may be obtained; and (5) every amendment, revision, and repeal of the 
foregoing. 


* (See also A. B. A. Proposed Section 1002(e)). 
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(b) Opinions and Orders.—Every agency shall publish or, in accordance 
with published rule, make available to public inspection all final opinions or 
orders in the adjudication of cases (except those required for good cause 
to be held confidential and not cited as precedents) and all rules. 


(c) Public Records.—Save as otherwise required by statute, matters of 
official record shall in accordance with published rule be made available to 
persons properly and directly concerned except information held confidential 
for good cause found. 


Rule Making 


Sec. 4. Except to the extent that there is involved (1) any military, 
naval, or foreign affairs function of the United States or (2) any matter 
relating to agency management or personnel or to public property, loans, 
grants, benefits, or contracts— 


(a) Notice.—General notice of proposed rule making shall be published 
in the Federal Register (unless all persons subject thereto are named and 
either personally served or otherwise have actual notice thereof in accordance 
with law) and shall include (1) a statement of the time, place, and nature of 
public rule making proceedings; (2) reference to the authority under which 
the rule is proposed; and (3) either the terms or substance of the proposed 
rule or a description of the subjects and issues involved. Except where 
notice or hearing is required by statute, this subsection shall not apply to 
interpretative rules, general statements of policy, rules of agency organiza- 
tion, procedure, or practice, or in any situation in which the agency for good 
cause finds (and incorporates the finding and a brief statement of the reasons 
therefor in the rules issued) that notice and public procedure thereon are 
impracticable, unnecessary, or contrary to the public interest. 
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(b) Alternative Methods—An agency may, pursuant to a published rule 
use an alternative method of publishing the information specified in sub- 
section (a) or of communicating it to all interested persons, when to do so 
will achieve economy and expedite dissemination of information to the 
public. No information published by such alternative method shall be relied 
upon or cited against any person who has not received prior, reasonable, 
and actual notice thereof. 


(c) Orders and Opinions—Every agency shall promptly publish its 
orders and opinions or make them available to the public in accordance with 
published rule stating where and how they may be obtained or examined. 


(d) Public Records—Every agency shall promptly make available to 
the public, in accordance with a published rule stating where and how such 
records may be obtained or examined, all matters initiating or placed of 
record in agency proceedings, including but not limited to docket pleadings, 
evidence, exhibits, reports, and actions taken therein, and all other records, 
files, papers and documents, submitted to or received by an agency, con- 
nected with the operations of the agency, and all records of action by the 
agency thereon, except as the agency by published rule finds that withholding 
is required by subsection (f) hereof or that the document relates solely to 
matters of internal management. 


(e) Effect of Failure to Publish—No rule, order, opinion, or public 
record shall be relied upon or cited against any persons unless it has been 
duly published or made available to the public in accordance with this 
section. No person shall in any manner be required to resort to organization 
or procedure not so published. 


(f) Exemptions—The provisions of this section shall not require dis- 
closure of subject matter which is (1) specifically exempt from publication 
by statute, (2) required to be kept secret in the protection of the national 
security, (3) submitted in confidence pursuant to statute or agency rule or 
direction, or (4) the disclosure of which would be a clearly unwarranted 
invasion of personal privacy. Nothing contained in this section shall be 
deemed to authorize the withholding of information except as specifically 
stated in this subsection. 


Rule Making 


Sec. 1003. In order to establish procedures for rule making by agencies 
and to accord interested persons an opportunity to participate therein— 


(a) Notice—Notice of proposed rule making shall be published in the 
Federal Register and shall state (1) the time, place, and nature of public 
rule making proceedings, which shall not be held less than 20 days after 
such publication, (2) the authority under which the rule is proposed, and 
(3) either the terms or the substance of the proposed rule, or a description 
of the subjects and issues involved. A notice of proposed rule making shall 
not be effective after one year from date of publication, unless extended 
by renewed publication. 





858 ADMINISTRATIVE PRocepuRE ACT 





[A. P. A. Sec. 4 Cont'd] 


(b) Procedures.—After notice required by this section, the agency shall 
afford interested persons an opportunity to participate in the rule making 
through submission of written data, views, or arguments with or without 
opportunity to present the same orally in any manner; and, after consider- 
ation of all relevant matter presented, the agency shall incorporate in any 
rules adopted a concise general statement of their basis and purpose. Where 
rules are required by statute to be made on the record after opportunity for 
an agency hearing, the requirements of sections 7 and 8 shall apply in place 
of the provisions of this subsection. 


(c) Effective Dates.—The required publication or service of any sub- 
stantive rule (other than one granting or recognizing exemption or relieving 
restriction or interpretative rules and statements of policy) shall be made 
not less than thirty days prior to the effective date thereof except as other- 


wise provided by the agency upon good cause found and published with the 
rule. 


(d) Petitions.—Every agency shall accord any interested person the 
right to petition for the issuance, amendment, or repeal of a rule. 
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(b) Proc Each agency shall adopt and separately state for 
publication in the Federal Register rules specifying the procedures whereby 
interested persons may participate in rule making. Whenever rule-making 
is initiated, public announcement of the initiation may be given and oppor- 
tunity afforded interested persons to submit views or otherwise participate 
informally in conferences on the proposals under consideration, for publi- 
cation in the Federal Register. After notice of proposed rule making has 
been published in the Federal Register, the agency shall afford interested 
persons an opportunity to participate in the rule-making through submission 
of written data, views, or arguments, with opportunity to present the same 
orally unless the agency deems it unnecessary. The agency shall fully 
consider all submissions. Except with regard to rules of procedure, the 
agency shall, when requested by an interested person, issue a concise state- 
ment of the matters considered in adopting or rejecting the rule and the 
reasons therefor. Where rules are required under the Constitution or by 
statute to be made on a record after opportunity for hearing, the proceedings 
shall also be in conformity with sections 1006 and 1007 of this Act, except 
that the provision in section 1005(c) requiring separation of functions shall 
not be applicable and that, in lieu of an initial decision pursuant to section 
1007, an intermediate decision may be issued which shall be subject to 
exceptions before promulgation of the rule. Each agency shall maintain 
a rule-making docket showing the current status of published proposals for 
rule making. 


(c) Effective Dates—The required publication by any agency of any 
rule, other than one which solely grants or recognizes exemption or relieves 
restriction, shall be made not less than 20 days prior to the effective date 
thereof, except where the agency finds that timely execution of its functions 
imperatively requires the rule to become effective within a shorter period 


and publishes its findings together with a statement of the reasons therefor, 
with the rule. 


(d) Temporary and Emergency Rules—Temporary or emergency rules 
may be adopted without compliance with the procedures prescribed in 
subsection (b) above, and with less than 20 days’ notice prescribed in sub- 
section (a) above (or where circumstances imperatively require, without 
notice) where an agency finds that (1) immediate adoption of the rule is 
imperatively necessary for the preservation of public health, safety, or 
welfare, or (2) compliance with the requirements of this section would be 
contrary to the public interest. Such findings and a statement of the reasons 
for the action shall be published with the rule in the Federal Register. 
Temporary or emergency rules shall have effect for not more than six months 
from the adoption thereof unless extended in compliance with subsections 
(a) and (b) of this section. 


(e) Petitions—Every agency shall accord all interested persons the 
right to petition for the issuance, amendment, or repeal of a rule. Where 
the agency does not undertake rule making on the petition, it shall promptly 
state and transmit to the petitioner its reasons therefor. Whenever an 
agency undertakes rule making, all related petitions for the issuance, amend- 
ment or repeal of the rule shall be considered and acted upon in the same 
proceeding. The petition and the action taken by the agency, or its state- 
ment of the reasons for not doing so, shall be matters of public record. 


(f) Exemptions—This section shall not require notice of or public 
participation in rule making (1) required to be kept secret in the protection 
of the national security, (2) relating to public property, loans, grants, 
benefits, or contracts to the extent that the agency finds and publishes, with 
a statement of supporting reasons, that such public participation would 
occasion delay or expense disproportionate to the public interest; or (3) 
relating solely to internal management or personnel of the agency. 
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Adjudication 


Sec. 5. In every case of adjudication required by statute to be deter- 
mined on the record after opportunity for an agency hearing, except to the 
extent that there is involved (1) any matter subject to a subsequent trial 
of the law and the facts de novo in any court; (2) the selection or tenure 
of an officer or employee of the United States other than examiners appointed 
pursuant to section 11; (3) proceedings in which decisions rest solely on 
inspections, tests, or elections; (4) the conduct of military, naval, or foreign 
affairs functions; (5) cases in which an agency is acting as an agent for a 
court; and (6) the certification of employee representatives— 


(a) Notice.—Persons entitled to notice of an agency hearing shall be 
timely informed of (1) the time, place, and nature thereof; (2) the legal 
authority and jurisdiction under which the hearing is to be held; and (3) 
the matters of fact and law asserted. In instances in which private persons 
are the moving parties, other parties to the proceeding shall give prompt 
notice of issues controverted in fact or law; and in other instances agencies 
may by rule require responsive pleading. In fixing the times and places for 
hearings, due regard shall be had for the convenience and necessity of the 
parties or their representatives. 


(b) Procedure.—The agency shall afford all interested parties oppor- 
tunity for (1) the submission and consideration of facts, arguments, offers of 
settlement, or proposals of adjustment where time, the nature of the pro- 
ceeding, and the public interest permit, and (2) to the extent that the parties 
are unable so to determine any controversy by consent, hearing, and de- 
cision upon notice and in conformity with sections 7 and 8. 
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Adjudication 


Sec. 1004. In order that there may be a fair determination in every 
case of adjudication— 


(a) Formal Adjudication—In all such proceedings in which an oppor- 
tunity for agency hearing is required under the Constitution or by statute, 
the parties shall be entitled to a hearing and decision in conformity with 
sections 1006 and 1007 of this Act. Where time, the nature of the proceed- 
ing, and the public interest permit, the agency shall afford all interested 
persons an opportunity, in advance of the hearing, to submit offers for the 
adjustment or settlement of the controversy, or for limitation of the issues. 
Persons entitled to notice of the hearings shall be given timely notice of 
(1) the time, place, and nature thereof, (2) the legal authority and juris- 
diction under which it is to be held, and (3) the matters of fact and law 
asserted. Pleadings, including the initial notice, shall conform with the 
practice and requirements of pleading in the United States district courts, 
except to the extent that the agency finds conformity impracticable and 
otherwise provides by published rule. In fixing the times and places for 
proceedings, due regard shall be had for the convenience and necessity of 
the parties and their representatives. The parties to a hearing shall be 
entitled to submit and to have considered proposals for the settlement or 
adjustment of the controversy. 


(b) Informal Adjudication—In all cases of adjudication not covered by 
subsection (a) and affecting private rights, claims, or privileges including 
but not limited to matters covering (1) proprietary functions such as the 
use or disposition of public property, (2) public contracts, and (3) deter- 
minations based upon inspections, tests or examinations, decisions of sub- 
ordinate officers may by rule be made subject to review within the agency 
by the agency or designated boards or superior officers. If requested, the 
reviewing authority shall furnish to a party a statement of the reasons for 
its decision. The decision of the reviewing authority or, if the agency fails 
to establish an intra-agency review procedure, the decision of the subordi- 
nate officer shall, subject to section 1009(a), constitute agency action subject 
to judicial review, in which case the record on review shall be made by 
trial in the reviewing court. 


(c) Emergency Orders—Nothing contained in this Act shall affect exist- 
ing powers to issue emergency orders where the agency finds, and states of 
record the reasons for so finding, that (1) immediate issuance of the order 
is imperatively necessary for the preservation of public health, safety, or 
welfare, and (2) observance of the requirements of this section would be 
contrary to the public interest. Any person against whom an emergency 
order is issued, who would otherwise be entitled to a hearing pursuant to 
subsection (a) hereof, shall be entitled upon request to an immediate hear- 
ing in accordance with this Act, in which proceeding the agency shall be 
deemed the moving party. 


(See Section 1004 (a) above for corresponding language). 





862 ADMINISTRATIVE PROCEDURE ACT 





[A. P. A. Sec. 5 Cont'd] 


(c) Separation of Functions.—The same officers who preside at the 
reception of evidence pursuant to section 7 shall make the recommended 
decision or initial decision required by section 8 except where such officers 
become unavailable to the agency. Save to the extent required for the dis- 
position of ex parte matters as authorized by law, no such officer shall con- 
sult any person or party on any fact in issue unless upon notice and oppor- 
tunity for all parties to participate; nor shall such officer be responsible to 
or subject to the supervision or direction of any officer, employee, or agent 
engaged in the performance of investigative or prosecuting functions for any 
agency. No officer, employee, or agent engaged in the performance of in- 
vestigative or prosecuting functions for any agency in any case shall, in 
that or a factually related case, participate or advise in the decision, recom- 
mended decision, or agency review pursuant to section 8 except as witness 
or counsel in public proceedings. This subsection shall not apply in deter- 
mining applications for initial licenses or to proceedings involving the 
validity or application of rates, facilities, or practices of public utilities or 
carriers; nor shall it be applicable in any manner to the agency or any 
member or members of the body comprising the agency. 


(d) Declaratory Orders.—The agency is authorized in its sound dis- 
cretion, with like effect as in the case of other orders, to issue a declaratory 
order to terminate a controversy or remove uncertainty. 


Ancillary Matters 


Sec. 6. Except as otherwise provided in this Act— 


(a) Appearance.—Any person compelled to appear in person before any 
agency or representative thereof shall be accorded the right to be accom- 
panied, represented, and advised by counsel or, if permitted by the agency, 
by other qualified representative. Every party shall be accorded the right 
to appear in person or by or with counsel or other duly qualified representa- 
tive in any agency proceeding. So far as the orderly conduct of public busi- 
ness permits, any interested person may appear before any agency or its 
responsible officers or employees for the presentation, adjustment, or deter- 
mination of any issue, request, or controversy in any proceeding (inter- 
locutory, summary, or otherwise) or in connection with any agency function. 
Every agency shall proceed with reasonable dispatch to conclude any matter 
presented to it except that due regard shall be had for the convenience and 
necessity of the parties or their representatives. Nothing herein shall be 
construed either to grant or to deny to any person who is not a lawyer the 
right to appear for or represent others before any agency or in any agency 
proceeding. 
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Sec. 1005. (c)* Separation of Functions—No presiding or deciding offi- 
cer acting pursuant to section 1006 of this Act shall be responsible to or 
subject to the supervision or direction of any officer, employee, or agent 
engaged in the performance of investigatory or prosecuting functions for 
any agency. Except upon notice and opportunity for all parties to be 
present or to the extent required for the disposition of ex parte matters 
as authorized by law, no such presiding or deciding officer or agency or 
member of an agency acting pursuant to sections 1006 and 1007 of this 
Act shall consult with any person or party on any issue of fact or law in 
the proceeding, except that, in analyzing and appraising the record for deci- 
sion, any agency member may (1) consult with other members of the agency 
in cases in which the agency is making the decision, (2) have the aid and 
advice of one or more personal assistants, (3) have the assistance of other 
employees of the agency who have not participated in the proceeding in any 
manner, who are not engaged for the agency in any investigative functions 
in the same or any current factually related case and who are not engaged 
for the agency in any prosecutory functions. 


Sec. 1005 (e)** Declaratory Orders—Every agency shall provide by rule 
for the entertaining, in its sound discretion, and prompt disposition of peti- 
tions for declaratory orders to terminate controversies, or to remove un- 
certainties as to the applicability to the petitioners of any statutory pro- 
visions or of any rules or orders of the agency. The order disposing of the 
petition shall constitute agency action subject to judicial review. 


(No corresponding provision in Code of Federal Administrative Pro- 
cedure. See Title IV of proposed Federal Administrative Reorganization 
Act of 1957, H. R.3349, H. R. 3350, R. H. 7006 and S. 932). 


*Section 1005 (c) is shown out of order to parallel section arrangement of 
Administrative Procedure Act. 


** Section 1005 (e) is shown out of order to parallel section arrangement of 
Administrative Procedure Act. 
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(b) Investigations.—No process, requirement of a report, inspection, or 
other investigative act or demand shall be issued, made, or enforced in any 
manner or for any purpose except as authorized by law. Every person com- 
pelled to submit data or evidence shall be entitled to retain or, on payment 
of lawfully prescribed costs, procure a copy or transcript thereof, except that 
in a nonpublic investigatory proceeding the witness may for good cause be 
limited to inspection of the official transcript of his testimony. 


(c) Subpenas.—Agency subpenas authorized by law shall be issued to 
any party upon request and, as may be required by rules of procedure, upon 
a statement or showing of general relevance and reasonable scope of the 
evidence sought. Upon contest the court shall sustain any such subpena or 
similar process or demand to the extent that it is found to be in accordance 
with law and, in any proceeding for enforcement, shall issue an order requir- 
ing the appearance of the witness or the production of the evidence or data 
within a reasonable time under penalty of punishment for contempt in case 
of contumacious failure to comply. 


(d) Denials.—Prompt notice shall be given of the denial in whole or in 
part of any written application, petition, or other request of any interested 
person made in connection with any agency proceeding. Except in affirming 
a prior denial or where the denial is self-explanatory, such notice shall be 
accompanied by a simple statement of procedural or other grounds. 
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Auxiliary Procedural Matters 


Sec. 1005. (a) Investigations—No process, requirement of a report, 
inspection, or other investigatory act or demand shall be initiated, issued, 
made, or enforced by any agency in any manner or for any purpose unless 
it is within the jurisdiction of the agency and the authority conferred by 
statute. Every person compelled to testify or to submit data or evidence to 
any agency shall be entitled to the benefit of counsel and to retain or, on 
payment of lawfully prescribed costs, to procure, a copy of the transcript of 
such testimony, data, or evidence. Upon a showing of irreparable injury, 
any federal court of competent jurisdiction is authorized to restrain, in 
accordance with the provisions of section 1009(g), action clearly beyond the 
constitutional or statutory jurisdiction or authority of the agency, and to 
restrain any other act threatened or continuing contrary to the provisions 
of this subsection or to compel acts required hereby. Costs and reasonable 
attorneys’ fees shall be imposed in favor of any prejudiced party, including 
the United States, if the court finds that a proceeding by any petitioner 
contesting the jurisdiction of the agency is frivolous or brought for the 
purpose of delay. 


(b) Subpoenas—Subpoenas shall be issued without discrimination be- 
tween public and private parties. The agency may, by rule, require a state- 
ment or showing of general relevance and reasonable scope of evidence 
sought. Any person subject to a subpoena may, before compliance therewith 
and upon timely petition, obtain from any federal court of competent juris- 
diction a ruling as to the lawfulness thereof. Such suit may be brought in 
the judicial district in which the subpoena is served or wherein the de- 
fendant resides. The court shall quash the subpoena or similar process or 
demand to the extent that it is found to be unreasonable in terms, irrelevant 
in scope, beyond the jurisdiction of the agency, not competently issued, or 
otherwise not in accordance with law. In any proceeding for enforcement, 
the court shall sustain such subpoena to the extent that it is found to be in 
accordance with law and shall issue an order requiring the appearance of 
witnesses or the production of data within a reasonable time, under penalty 


or punishment for contempt in case of contumacious failure to comply with 
the order of the court. 


(d) Expedition and Denials—Every agency shall proceed with reason- 
able dispatch to conclude any matter presented to it with due regard for 
the convenience of the parties or their representatives, giving precedence 
to rehearing proceedings after remand by court order. Prompt notice shall 
be given of the refusal to accept for filing or the denial in whole or in part 
of any written application or other request made in connection with any 
agency proceeding or action, with a statement of the grounds therefor. Upon 
application made to any federal court of competent jurisdiction by a party 
to any agency proceeding or by a person adversely affected by agency action, 
and a showing to the court that there has been undue delay in connection 
with such proceeding or action, the court may direct the agency to decide 
the matter promptly. In any such case the agency may show that the delay 
was necessary and unavoidable. 


(f) National Security—In the case of agency proceedings or actions 
which involve the national security of the United States and for that reason 
must be kept secret, the agency shall provide by rule for such procedures 
parallel to those provided in this Act as will effectively safeguard and pre- 
vent disclosure of classified information to unauthorized persons with mini- 
mum impairment of the procedural rights which would be available if classi- 
fied information were not involved. 
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Hearings 


Sec. 7. In hearings which section 4 or 5 requires to be conducted pur- 
suant to this section— 


(a) Presiding Officers.—There shall preside at the taking of evidence 
(1) the agency, (2) one or more members of the body which comprises the 
agency, or (3) one or more examiners appointed as provided in this Act; but 
nothing in this Act shall be deemed to supersede the conduct of specified 
classes of proceedings in whole or part by or before boards or other officers 
specially provided for by or designated pursuant to statute. The functions 
of all presiding officers and of officers participating in decisions in conformity 
with section 8 shall be conducted in an impartial manner. Any such officer 
may at any time withdraw if he deems himself disqualified; and, upon the 
filing in good faith of a timely and sufficient affidavit of personal bias or 
disqualification of any such officer, the agency shall determine the matter 
as a part of the record and decision in the case. 


(b) Hearing Powers.—Officers presiding at hearings shall have au- 
thority, subject to the published rules of the agency and within its powers, 
to (1) administer oaths and affirmations, (2) issue subpenas authorized by 
law, (3) rule upon offers of proof and receive relevant evidence, (4) take or 
cause depositions to be taken whenever the ends of justice would be served 
thereby, (5) regulate the course of the hearing, (6) hold conferences for the 
settlement or simplification of the issues by consent of the parties, (7) dis- 


pose of procedural requests or similar matters, (8) make decisions or 
recommend decisions in conformity with section 8, and (9) take any other 
action authorized by agency rule consistent with this Act. 





A. B. A. Proposep Cope or FeperaL ADMINISTRATIVE PROCEDURE 867 





Hearings 


Sec. 1006. In order to assure that all parties to agency hearings gov- 
erned by section 1004(a) shall be accorded due process of law— 


(a) Presiding Officers—At the taking of evidence only one of the 
following may preside: (1) the agency, (2) one or more members of the 
body which comprises the agency, if otherwise authorized by law, (3) a 
hearing commissioner, or (4) a board specifically authorized by statute to 
conduct designated classes of proceedings. All evidence, whether written 
or oral, shall be submitted to and received and considered by the presiding 
officer. The functions of all presiding officers, as well as officers participat- 
ing in decisions in conformity with this Act, shall be conducted in an im- 
partial manner. Any such officer may at any time withdraw if he deems 
himself disqualified, and, upon the filing in good faith by a party of a 
timely and sufficient affidavit of personal bias or disqualification of any such 
officer, he shall forthwith determine the matter as part of the record in the 
case. In any case in which a presiding officer is disqualified or otherwise 
becomes unavailable because of extended illness or absence, another presid- 
ing officer may be assigned to continue with the case, unless substantial 
prejudice to any party is shown to result therefrom. 


(b) Hearing Powers—Presiding officers shall have autnourity to (1) 
administer oaths and affirmations; (2) sign and issue subpoenas; (3) rule 
upon offers of proof and receive evidence; (4) permit or require depositions 
or discovery upon oral examination or written interrogatories for the purpose 
of discovery or for use as evidence in the proceeding, and dispose of motions 
relating to the discovery and production of relevant documents and things 
for inspection, copying, or photographing; (5) regulate the course of the 
hearings, set the time and place for continued hearings, and fix the time 
for the filing of briefs and other documents; (6) direct the parties to appear 
and confer to consider the simplification of the issues admissions of fact 
or of documents to avoid unnecessary proof, and limitation of the number 
of expert witnesses, and issue appropriate orders which shall control the 
subsequent course of the proceeding; (7) dispose of motions to dismiss for 
lack of agency jurisdiction over the subject matter or parties or for any 
other ground; (8) dispose of motions to amend, or to dismiss without preju- 
dice, applications, and other pleadings; (9) dispose of motions to intervene, 
procedural requests or similar matters; (10) make initial decisions; (11) 
reprimand or exclude from the hearifig any person for any improper or 
indecorous conduct in their presence; and (12) take any other action 
authorized by agency rule consistent with this Act or in accordance, to the 
extent practicable, with the procedure in the United States district courts. 


(c) Interlocutory Appeals—aA presiding officer may certify to the agency, 
or allow the parties an interlocutory appeal on, any material question aris- 
ing in the course of a proceeding, where he finds that to do so would prevent 
substantial prejudice to any party or would expedite the proceeding. The 
presiding officer or the agency may thereafter stay the proceeding if neces- 
sary to protect the substantial rights of any party. The agency, or such 
one or more of its members as it may designate, shall determine the question 
forthwith, and further proceedings shall be governed accordingly. No inter- 
locutory appeal shall otherwise be allowed, except by order of the agency 
upon a showing of substantial prejudice and after a denial of such appeal 
by the presiding officer. 
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(c) Evidence.—Except as statutes otherwise provide the proponent of a 
rule or order shall have the burden of proof. Any oral or documentary evi- 
dence may be received, but every agency shall as a matter of policy provide 
for the exclusion of irrelevant, immaterial, or unduly repetitious evidence 
and no sanction shall be imposed or rule or order be issued except upon 
consideration of the whole record or such portions thereof as may be cited 
by any party and as supported by and in accordance with the reliable, pro- 
bative, and substantial evidence. Every party shall have the right to present 
his case or defense by oral or documentary evidence, to submit rebuttal evi- 
dence, and to conduct such cross-examination as may be required for a full 
and true disclosure of the facts. In rule making or determining claims for 
money or benefits or applications for initial licenses any agency may, where 
the interest of any party will not be prejudiced thereby, adopt procedures 
for the submission of all or part of the evidence in written form. 


(d) Record.—The transcript of testimony and exhibits, together with 
all papers and requests filed in the proceeding, shall constitute the exclusive 
record for decision in accordance with section 8 and, upon payment of law- 
fully prescribed costs, shall be made available to the parties. Where any 
agency decision rests on official notice of a material fact not appearing in the 
evidence in the record, any party shall on timely request be afforded an 
opportunity to show the contrary. 


Decisions 


Sec. 8. In cases in which a hearing is required to be conducted in con- 
formity with section 7— 


(a) Action by Subordinates.—In cases in which the agency has not 
presided at the reception of the evidence, the officer who presided (or, in 
cases not subject to subsection (c) of section 5, any other officer or officers 
qualified to preside at hearings pursuant to section 7) shall initially decide 
the case or the agency shall require (in specific cases or by general rule) 
the entire record to be certified to it for initial decision. Whenever such 
officers make the initial decision and in the absence of either an appeal to 
the agency or review upon motion of the agency within time provided by 
rule, such decisions shall without further proceedings then become the de- 
cision of the agency. On appeal from or review of the initial decisions of 
such officers the agency shall, except as it may limit the issues upon notice 
or by rule, have all the powers which it would have in making the initial 
decision. Whenever the agency makes the initial decision without having 
presided at the reception of the evidence, such officers shall first reeommend 
a decision except that in rule making or determining applications for initial 
licenses (1) in lieu thereof the agency may issue a tentative decision or any 
of its responsible officers may recommend a decision or (2) any such pro- 
cedure may be omitted in any case in which the agency finds upon the record 
that due and timely execution of its functions imperatively and unavoidably 
so requires. 
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(d) Evidence—Except as otherwise provided by statute, the proponent 
of an order shall have the burden of proof, and every party to the proceeding 
shall have the right to present his case or defense by oral and documentary 
evidence, to submit rebuttal evidence, and to conduct such cross examination 
as may be required for a full and true disclosure of the facts. Subject to 
these rights and requirements, where a hearing will be expedited and the 
interests of the parties will not be substantially prejudiced thereby, a pre- 
siding officer may receive all or part of the evidence in written form. In 
rule-making subject to this section and in cases of adjudication involving 
the approval of prescription for the future of rates, wages, corporate or 
financial structures or reorganizations thereof, prices, facilities, appliances, 
services, or allowances thereof, or valuations, costs, or accounting, or prac- 
tices bearing upon any of the foregoing, any reliable and probative evidence 
shall be received. In all other cases, the rules of evidence and requirements 
of proof shall conform, to the extent practicable, with those in civil non-jury 
cases in the United States district courts. The complete transcript of the 
record shall be made available to the parties upon payment of lawfully 
prescribed costs which shall be equitably divided among the parties and 
the agency. 


(e) Official Notice—Agencies may take notice of judicially cognizable 
facts and in addition may take official notice of general, technical, or scien- 
tific facts within their specialized knowledge. Such additional official notice 
of a material fact beyond the evidence appearing in the record may be 
taken only if (1) the fact so noticed is specified in the record or is brought 
to the attention of the parties before final decision, and (2) every party 
adversely affected by the decision is afforded an opportunity to controvert 
the fact so noticed. 


(See Section 1007 (b) for comparable provisions and additions). 


Decisions and Agency Review * 


Sec. 1007. In cases in which a hearing is required to be conducted in 
conformity with section 1006 of this Act— 


(a) Submittals and Decisions—Prior to each decision by an agency 
which presides, or the initial decision by a presiding officer in an agency 
proceeding, the parties to the proceeding shall be afforded an opportunity 
to submit (1) proposed findings of fact and conclusions of law, and (2) 
both written and oral argument. The record shall show the ruling upon 
each material finding or conclusion presented. Upon review of any initial 
decision, the agency shall, by rule, afford the parties an opportunity to 
submit (1) written exceptions to the decision and (2) written briefs. Upon 
review of initial decisions, a party shall be granted opportunity for oral 
argument upon request, unless the agency deems it inappropriate or unwar- 
ranted. All decisions and initial decisions shall include a statement of (1) 
findings and conclusions, as well as the reasons or basis therefor, upon all 
the material issues of fact, law, or discretion presented on the record, and 
(2) the appropriate rule, order, sanction, relief, or denial thereof; and 
such decisions and initial decisions shall become a part of the record. The 
grounds for any decision shall be within the scope of the issues presented 
on the record. 


*Section 1007 is a substantial revision and re-ordering of the provisions of 
Section 8 of the A. P. A. and is here printed in the order found in the proposed code. 
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(b) Submittals and Decisions.—Prior to each recommended, initial, or 
tentative decision, or decision upon agency review of the decision of sub- 
ordinate officers the parties shall be afforded a reasonable opportunity to 
submit for the consideration of the officers participating in such decisions 
(1) proposed findings and conclusions, or (2) exceptions to the decisions or 
recommended decisions of subordinate officers or to tentative agency de- 
cisions, and (3) supporting reasons for such exceptions or proposed findings 
or conclusions. The record shall show the ruling upon each such finding, 
conclusion, or exception presented. All decisions (including initial, recom- 
mended, or tentative decisions) shall become a part of the record and include 
a statement of (1) findings and conclusions, as well as the reasons or basis 
therefor, upon all the material issues of fact, law, or discretion presented 


on the record; and (2) the appropriate rule, order, sanction, relief, or 
denial thereof. 


Sanctions and Powers 
Sec. 9. In the exercise of any power or authority— 


(a) In General.—No sanction shall be imposed or substantive rule or 
order be issued except within jurisdiction delegated to the agency and as 
authorized by law. 


(b) Licenses.—In any case in which application is made for a license 
required by law the agency, with due regard to the rights or privileges of all 
the interested parties or adversely affected persons and with reasonable dis- 
patch, shall set and complete any proceedings required to be conducted pur- 
suant to sections 7 and 8 of this Act or other proceedings required by law 
and shall make its decision. Except in cases of willfulness or those in which 
public health, interest, or safety requires otherwise, no withdrawal, suspen- 
sion, revocation, or annulment of any license shall be lawful unless, prior 
to the institution of agency proceedings therefor, facts or conduct which 
may warrant such action shall have been called to the attention of the 
licensee by the agency in writing and the licensee shall have been accorded 
opportunity to demonstrate or achieve compliance with all lawful require- 
ments. In any case in which the licensee has, in accordance with agency 
rules, made timely and sufficient application for a renewal or a new license, 
no license with reference to any activity of a continuing nature shall expire 
until such application shall have been finally determined by the agency. 
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(b) Record for Decisions—For the purpose of the decision by the 
agency which presides, or the initial decision by a presiding officer, the 
record shall include (1) all pleadings, motions, and intermediate rulings, 
(2) evidence received or considered, including testimony, exhibits, and 
matters officially noticed, (3) offers of proof and rulings thereon, and (4) 
the findings of fact and conclusions of law proposed by the parties. No 
other material shall be considered by the agency or by the presiding officer. 
In cases in which the agency has presided at the reception of the evidence, 
the agency shall prepare, file, and serve upon the parties its decision. In 
all other cases the presiding officer shall prepare and file an initial decision 
which the agency shall serve upon the parties, except where the parties to 
the proceeding, with the consent of the agency, expressly waive their right 
to have an initial decision rendered by such officer. In the absence of an 
appeal to the agency or a review upon motion of the agency within the time 
provided by rule for such appeal or review, every such initial decision shall 
thereupon become the decision of the agency. 


(c) Record for Review by Agency—For the purpose of review by the 
agency of the initial decision of the presiding officer, the record shall in- 
clude (1) all matters constituting the record upon which the decision of the 
presiding officer was based, (2) the rulings upon the proposed findings and 
conclusions, (3) the initial decision of the presiding officer, and (4) the 
exceptions and briefs filed. No other material shall be considered by the 
agency upon review. By consent of the parties, the records for review may 
be reduced or the issues therein limited. The grounds of the decision shall 
be within the scope of the issues presented on the record. The findings of 
evidentiary fact, as distinguished from ultimate conclusions of fact, made 
by the presiding officer shall not be set aside by the agency on review of 
the presiding officer’s initial decisions unless such findings of evidentiary 
fact are contrary to the weight of the evidence. The agency either may 
Temand the case to the presiding officer for such further proceedings as it 
may direct or it may affirm, set aside, or modify the order or any sanction 
or relief entered thereon, in conformity with the facts and the law. 


(See A. B. A. Proposed Section 1010 (a)). 


Licensing 


Sec. 1008. (a) Proceeding—In any case in which application is made 
for a license required by law, the agency, with due regard for the rights 
and privileges of all interested persons, shall set and conduct the proceed- 
ings in accordance with this Act unless otherwise required by law. 


(b) Terms and Conditions—Terms, conditions or requirements limit- 
ing any license shall be valid only if reasonably necessary to effectuate the 
purposes, scope or stated terms of the statute pursuant to which the license 
is issued or required. 
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Judicial Review 


Sec. 10. Except so far as (1) statutes preclude judicial review or (2) 
agency action is by law committed to agency discretion— 


(a) Right of Review.—Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such action within the 
meaning of any relevant statute, shall be entitled to judicial review thereof. 


a 
i 


co op 


me © @ eo St De 





A. B. A. Proposep Cope oF FeperaL ADMINISTRATIVE PROCEDURE 873 





{[Prop. Sec. 1008 Cont'd] 


(c) Revocation, Suspension, and Modification—No revocation, suspen- 
sion, annulment, limitation or modification by any agency of a license shall 
be lawful unless, before institution of agency proceedings therefor, the 
agency shall have (1) given the licensee notice in writing of facts or conduct 
that may warrant such action, (2) afforded the licensee opportunity to 
submit written data, views, and arguments with respect to such facts or 
conduct, and (3) except in cases of willful violation, given the licensee a 
reasonable opportunity to comply with all lawful requirements. Where the 
agency finds that the licensee has been guilty of willful violation, or that 
the public health, safety, or welfare imperatively requires emergency action, 
and incorporates such findings in its order, it may institute revocation pro- 
eeedings without compliance with the provisions of this subsection or it 
may summarily suspend the license pending proceedings for revocation which 
shall be promptly instituted and determined upon the request of any inter- 
ested person. 


(d) Renewal—lIn any case in which the licensee has made timely and 
sufficient application for the renewal of a license or for a new license for 
the conduct of a previously licensed activity of a continuing nature, the 
existing license shall not expire until (1) such application has been finally 
acted upon by the agency and, (2) if the application has been denied or 
the terms of the new license limited, judicial review has been sought or the 
time for seeking judicial review has elapsed. 


Judicial Review 


Sec. 1009. In order to assure a plain, simple, and prompt judicial 
remedy to persons adversely affected or aggrieved by agency action, and 
notwithstanding any limitation by statute on the minimum jurisdictional 
amount in controversy— 


*(a) Reviewable Acts—Every agency action made reviewable by statute 
and every other final agency action which is not subject to judicial review 
in an action brought by a person adversely affected or aggrieved shall, except 
as expressly precluded by Act of Congress hereafter enacted, be subject 
to judicial review under this Act. Any preliminary, procedural, or inter- 
mediate agency action or ruling not directly reviewable or the failure of 
any agency to comply with any provisions of this Act shall be subject to 
review upon the review of the final agency action. Except as otherwise 
expressly required by the statute, agency action otherwise final shall be 
final for the purposes of this subsection whether or not there has been pre- 
sented or determined any application for a declaratory order, for any form 
of reconsideration, or (unless the agency otherwise required by rule and 
provides that the action meanwhile shall be inoperative) for an appeal to 
superior agency authority. 


(b) Standing to Seek Review—Any person adversely affected or ag- 
grieved by any such reviewable agency action shall have standing to seek 


judicial review thereof, except where expressly precluded by Act of Congress 
hereafter enacted. 


*This paragraph is comparable with Section 10 (c) of the Administrative 
Procedure Act printed on the next page. 
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(b) Form and Venue of Action.—The form of proceeding for judicial 
review shall be any special statutory review proceeding relevant to the sub- 
ject matter in any court specified by statuts or, in the absence of inadequacy 
thereof, any applicable form of legal action (including actions for declara- 
tory judgments or writs of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. Agency action shall be sub- 
ject to judicial review in civil or criminal proceedings for judicial enforce- 
ment except to the extent that prior, adequate, and exclusive opportunity 
for such review is provided by law. 


(c) Reviewable Acts.—Every agency action made reviewable by statute 
and every final agency action for which there is no other adequate remedy 
in any court shall be subject to judicial review. Any preliminary, pro- 
cedural, or intermediate agency action or ruling not directly reviewable shall 
be subject to review upon the review of the final agency action. Except as 
otherwise expressly required by statute, agency action otherwise final shall 
be final for the purposes of this subsection whether or not there has been 
presented or determined any application for a declaratory order, for any 
form of reconsideration, or (unless the agency otherwise requires by rule 
and provides that the action meanwhile shall be inoperative) for an appeal 
to superior agency authority. 


(d) Interim Relief.—Pending judicial review any agency is authorized, 
where it finds that justice so requires, to postpone the effective date of any 
action taken by it. Upon such conditions as may be required and to the 
extent necessary to prevent irreparable injury, every reviewing court (in- 
cluding every court to which a case may be taken on appeal from or upon 
application for certiorari or other writ to a reviewing court) is authorized 
to issue all necessary and appropriate process to postpone the effective date 
of any agency action or to preserve status or rights pending conclusion of 
the review proceedings. 
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(c) Form of Action—A person so adversely affected or aggrieved may 
obtain judicial determination of the jurisdiction of the agency in a civil or 
criminal case brought by the agency, or in its behalf, for judicial enforce- 
ment of such agency action, regardless of the availability or pendency of 
administrative review proceedings with respect thereto, except where ex- 
pressly precluded by Act of Congress. All other cases for review of agency 
action shall be commenced by the filing of a petition for review in the 
United States district court of appropriate jurisdiction, except where a 
statute provides for judicial review in a specified court. Proceedings for 
review may be brought against (1) the agency by its official title, (2) indi- 
viduals who comprise the agency, or (3) any person representing the agency 
or acting on its behalf in the matter sought to be reviewed in the judicial 
district where the defendant resides or wherein the act or omission com- 
plained of occurred. The petition shall state (1) the grounds upon which 
jurisdiction and venue are based, (2) the facts upon which petitioner bases 
the claim that he has been adversely affected or aggrieved, (3) the reasons 
entitling him to relief, and (4) the relief which he seeks. 


(See proposed Sec. 1009 (a) preceding page). 


(d) Interim Relief—Upon a finding that irreparable injury would other- 
wise result, (1) the agency, upon application therefor, shall postpone the 
effective date of the agency action pending judicial review, or (2) the re- 
viewing court, upon application therefor and regardless of whether such an 
application previously shall have been made to or denied by any agency, 
shall issue all necessary and appropriate process to postpone the effective 
date of the agency action or to preserve the rights of the parties pending 
conclusion of the review proceedings. 


(e) Record on Review—In ‘every case of agency action subject to 
sections 1006 and 1007 of this Act, the record on review shall include (1) 
all matters constituting the record for action or review by the agency, in- 
cluding the original or certified copies of all papers presented to or con- 
sidered by the agency, (2) rulings upon exceptions, (3) the decision, find- 
ings, and action of the agency, and (4) as to alleged procedural errors and 
irregularities not appearing in the agency record, evidence taken indepen- 
dently by the court. In all other cases, the record on review shall be made 
by trial in the reviewing court. 
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(e) Scope of Review.—So far as necessary to decision and where pre- 
sented the reviewing court shall decide all relevant questions of law, in- 
terpret constitutional and statutory provisions, and determine the meaning 
or applicability of the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably delayed; and (B) hold 
unlawful and set aside agency action, findings, and conclusions found to be 
(1) arbitrary, capricious, an abuse of discretion, or otherwise not in accord- 
ance with law; (2) contrary to constitutional right, power, privilege, or 
immunity; (3) in excess of statutory jurisdiction, authority, or limitations, 
or short of statutory right; (4) without observance of procedure required 
by law; (5) unsupported by substantial evidence in any case subject to the 
requirements of sections 7 and 8 or otherwise reviewed on the record of an 
agency hearing provided by statute; or (6) unwarranted by the facts to the 
extent that the facts are subject to trial de novo by the reviewing court. In 
making the foregoing determinations the court shall review the whole record 
or such portions thereof as may be cited by any party, and due account 
shall be taken of the rule of prejudicial error. 
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(f) Decision on Review—lIf the court finds no error it shall affirm the 
agency action. If it finds that the agency action is (1) arbitrary or capri- 
cious, (2) a denial of statutory right, (3) contrary to constitutional right, 
power, privilege or immunity, (4) in excess of statutory jurisdiction, 
authority, purposes, or limitations, (5) not in accord with the procedures 
or procedural limitations of this Act or otherwise required by law, (6) an 
abuse or clearly unwarranted exercise of discretion, (7) based upon findings 
of fact that are clearly erroneous on the whole record in proceedings sub- 
ject to sections 1006 and 1007 of this Act, (8) unsupported by the evidence 
in cases in which the record is made before the court, or (9) otherwise 
contrary to law, then in any such event the court shall hold unlawful and 
set aside the agency action and shall (i) restrain the enforcement of the 
order or rule under review, (ii) compel any agency action to be taken which 
has been unlawfully withheld or unduly delayed, and (iii) afford such other 
relief as may be appropriate. In making the foregoing determinations the 
court shall review the whole record or such portions thereof as may be 
cited by any party, and due account shall be taken of the rule of prejudicial 
error. In all cases under review the court shall determine all questions of 
law and interpret the statutory and constitutional provisions involved and 
shall apply such interpretation to the facts duly found or established. 


(g) Proceedings in Excess of Jurisdiction—Upon a showing of irrepara- 
ble injury, any federal court of competent jurisdiction may enjoin at any 
time the conduct of any agency proceeding in which the proceeding itself 
or the action proposed to be taken therein is clearly beyond the constitu- 
tional or statutory jurisdiction or authority of the agency. If the court finds 
that any proceeding contesting the jurisdiction or authority of the agency 
is frivolous or brought for the purpose of delay, it shall assess against the 
petitioner in such proceeding costs and a reasonable sum for attorneys’ 


fees (or an equivalent sum in lieu thereof) incurred by other parties, in- 
cluding the United States. 


When any such case is brought, the Attorney General may file with the 
clerk of court a certificate that the case, in his opinion, is of general public 
importance. Said certificate shall be immediately furnished by said clerk 
to the chief judge of said court who shall upon receipt thereof immediately 
designate a judge to hear and determine the case. The judge so designated 
shall set the case for hearing at the earliest practicable date and he shall 
cause the case to be in every way expedited. Said case shall have precedence 
on the calendar of the trial court and of the appropriate appellate courts and 
Supreme Court at every stage. 





ADMINISTRATIVE ProcepurE AcT 





Examiners 


Sec. 11. Subject to the civil-service and other laws to the extent not 
inconsistent with this Act, there shall be appointed by and for each agency 
as many qualified and competent examiners as may be necessary for pro- 
ceedings pursuant to sections 7 and 8, who shall be assigned to cases in 
rotation so far as practicable and shall perform no duties inconsistent with 
their duties and responsibilities as examiners. Examiners shall be removable 
by the agency in which they are employed only for good cause established 
and determined by the Civil Service Commission (hereinafter called the 
Commission) after opportunity for hearing and upon the record thereof. 
Examiners shall receive compensation prescribed by the Commission inde- 
pendently of agency recommendations or ratings and in accordance with the 
Classification Act of 1923, as amended, except that the provisions of para- 
graphs (2) and (3) of subsection (b) of section 7 of said Act, as amended, 
and the provisions of section 9 of said Act, as amended, shall not be ap- 
plicable. Agencies occasionally or temporarily insufficiently staffed may 
utilize examiners selected by the Commission from and with the consent of 
other agencies. For the purposes of this section, the Commission is author- 
ized to make investigations, require reports by agencies, issue reports, includ- 
ing an annual report to the Congress, promulgate rules, appoint such advisory 
committees as may be deemed necessary, recommend legislation, subpena 
witnesses or records, and pay witness fees as established for the United States 
courts. 


Construction and Effect 


Sec. 12. Nothing in this Act shall be held to diminish the constitutional 
rights of any person or to limit or repeal additional requirements imposed by 
statute or otherwise recognized by law. Except as otherwise required by law, 
all requirements or privileges relating to evidence or procedure shall apply 
equally to agencies and persons. If any provision of this Act or the appli- 
cation thereof is held invalid, the remainder of this Act or other applications 
of such provision shall not be affected. Every agency is granted all authority 
necessary to comply with the requirements of this Act through the issuance 
of rules or otherwise. No subsequent legislation shall be held to supersede 
or modify the provisions of this Act except to the extent that such legislation 
shall do so expressly. This Act shall take effect three months after its approval 
except that sections 7 and 8 shall take effect six months after such approval, 
the requirement of the selection of examiners pursuant to section 11 shall 
not become effective until one year after such approval, and no procedural 
requirement shall be mandatory as to any agency proceeding initiated prior 
to the effective date of such requirement. 
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(No comparable provision in the proposed Code. Subject matter is 
treated in proposed Federal Administrative Reorganization Act of 1957, 
H. R. 3349, H. R. 3350, 706, and S. 932.) 


Limitations of Authority 


Sec. 1010. In the exercise of any power, authority, or discretion by any 
agency or by any officer or employee thereof— 


(a) Authority—No rule or order shall be issued except within the juris- 
diction delegated to the agency and as authorized by law. Agency action 
shall not be deemed to be within the statutory authority and jurisdiction 
of the agency merely because such action is not contrary to the specific pro- 
visions of a statute. 


(b) Publicity—Agency publicity, which a reviewing court finds was 
issued to discredit or disparage a person under investigation or a party to an 
agency proceeding, may be held to be a prejudicial prejudging of the issues 
in controversy, and the court may set aside any action taken by the agency 
against such person or party or enter such other order as it deems appro- 
priate. 


General Provisions 


Sec. 1011. (a) Construction and Effect—All laws or portions thereof 
which are inconsistent, or conflict, with the provisions of this Act are hereby 
repealed, provided however that nothing in this Act shall be held to diminish 
the Constitutional rights of any person or to limit or repeal any additional 
requirements imposed by statute or otherwise recognized by law. Except as 
otherwise required by law, all requirements or privileges relating to evidence 
or procedure shall apply equally to agencies and persons. Every agency 
shall have all the powers necessary to enable it to carry out the provisions 
of this Act, including the authority to make and enforce rules thereunder. 
The courts shall have all the powers necessary to enable them to carry out 
the provisions of this Act. No subsequent legislation shall be held to super- 
sede or modify the provisions of this Act except to the extent that such 
legislation shall do so expressly as amendment to this section. The affirma- 
tive requirements and specific prohibitions of this Act shall be broadly con- 
strued, and exemptions from, and exceptions to, this Act shall be narrowly 
construed. 
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(b) Separability—If any provision of this Act or the application thereof 
to any person or circumstance is held invalid, the remainder of this Act and 
the application of such provision to other persons or circumstances shall 
not be affected thereby. 


(c) Effective Date—This Act shall supersede the Administrative Pro- 
cedure Act of 1946 and take effect on the 180th day after the date of its 
enactment, but (1) Insofar as the amendments made by this Act to the 
Administrative Procedure Act of 1946 provide for changes, requirements 
imposed by such changes shall not be mandatory as to any agency proceed- 
ing with respect to which hearings under section 1006 have been commenced 
prior to the effective date of this Act; (2) the amendments made by this 
Act to section 1009 of the Administrative Procedure Act of 1946 (relating to 
judicial review of orders and decisions) shall not apply with respect to any 
action or appeal which is pending before any court on the effective date 
of this Act. 


Repeal of Exemptions from Administrative Procedure Act 


Sec. 1012. All laws or parts of laws in force on the 180th day after 
the date of enactment of this Act which, either expressly or impliedly, grant 
exemption from the provisions of the Administrative Procedure Act of 1946 
are hereby repealed, including specifically the following parts of law: 


1. Section 483 of the Federal Coal Mine Safety Act, 30 U. S. C. 
2. Section 2027 of the Export Control Act of 1949, 50 U. S. C., 
appendix. 
Section 2231 of the Atomic Energy Act of 1954, 42 U. S. C. 


Section 5 of the Second Decontrol Act of 1947, 61 Stat. 323. 
Section 501(b) of Public Law 155, 82nd Cong., 1st sess., 65 Stat. 


364. 
Section 1221 of the Renegotiation Act of 1951, 50 U. S. C., appendix. 
Section 1642(i) of the International Wheat Agreement Act of 1949, 
70.6. ¢C. 
. Section 2159 of the Defense Production Act of 1950, 50 U. S. C., 
appendix. 
9. Section 3 of Public Law 564, 82nd Cong., 2nd sess., 66 Stat. 732. 

10. Section 463 of the Universal Military Training and Service Act, 
50 U. S. C., appendix. 

11. Sections 1881-1884 and 1891-1902 of the Housing and Rent Acts, 
50 U. S. C. A., appendix. 

12. Sections 1622 and 1641 of the Surplus Property Act of 1944, 50 
U. S. C. A., appendix. 

13. Sections Ay y 1830, and 1833 of the Veterans Emergency Housing 
Program, 50 U. C. A., appendix. 

14. Sections “iot, 103, and 105-125 of the Termination of War Contracts 
Act, 41 U. 8. C. 

15. cwW wi188, 1739, 1943 and 1744 of the War Housing Insurance 
Act, 12 U. 8. C. 

16. Tatty 1226 (a) and 1252(b) of the Immigration and Nationality 
Act of 1952, 8 U. S. C. A. (to the extent that they authorize special pro- 
cedures). 

17. Section 401(b) of Public Law 534, 82nd Cong., 2nd sess., 66 Stat. 
624. 
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COMMENTARY BY ADVISORY GROUP 2 ON THE DRAFT OF APRIL 13, 1957, 
REFLECTING FINAL ACTION BY THE SPECIAL COMMITTEE ON LEGAL 
SERVICES AND PROCEDURE, ABA 


§ 1000—Title 


§ 1000—tTitle. This section states that Secs. 1001 to 1011, inclusive, 
of this Act shall constitute the Code of Federal Administration Procedure, 
and may be cited as such. 


§ 1002—Definitions 


The definitions, in the main, follow the pattern set forth in § 2 of the 
APA. Important changes have been made in the definition of ‘“‘agency’’ to 
eliminate certain exemptions. The most significant change is in the defini- 
tions of “rule making’’ and therefore ‘adjudication,’ as set forth in sub- 
section (c). Other changes are designed only to eliminate possible contro- 
versies over interpretation. The purpose of the definition has not been 
changed. 

§ 1001 (a)—Agency. The draft retains the basic concept of agency 
contained in § 2(a) of the APA. Agency means an “authority’’ of the 
Government other than Congress, the courts of the United States, etc. The 
term ‘“‘Courts of the United States” includes both constitutional and “‘legis- 
lative’’ courts. ‘‘Authority’’ means ‘‘whatever persons are vested with powers 
to act.”” Sen. Doc. 248, 79th Cong., 2d Sess., p. 196. 

The draft omits the following sentence presently found in § 2(a) of 
the APA: “Nothing in this Act shall be construed to repeal delegations of 
authority as provided by law.’’ Such omission, however, is not intended to 
effect any such repeal. 

In place of the general exclusion of agencies composed of representa- 
tives of the parties the draft specifically excludes arbitration and mediation 
functions. Cf., ibid, p. 196. 

The exclusion of military functions in § 2(a)(2) and (3) of the APA is 
continued. 

The Advisory Group considered it unnecessary to exempt other agencies 
of functions generally from the proposed revised Act. 

§ 1001 (b)—Person and Party. This subsection is identical with § 2(b) 
of the APA. 

§ 1001 (c)—Agency Rule and Rule Making. The draft defines “rule” 
as “the whole or any part of every agency statement of general applicability 
and future effect implementing, interpreting, or declaring law or policy, or 
setting forth the procedure or practice requirements of any agency.”’ This 
definition removes from § 2(c) of the APA statements of “particular appli- 
cability and future effect.” It also excludes statements involving agency 
“organization and thereby excludes matters solely relating to internal agency 
management or agency personnel.” The definition makes no statement con- 
cerning the exclusion or inclusion of ‘‘the approval or prescription for the 
future of rates, wages, corporate or financial structures or reorganizations 
thereof, prices, facilities, appliances, services, or allowances therefor or of 
valuations, costs, or accounting, or practices bearing upon any of the fore- 
going’’; although § 2(c) of the APA includes these matters. 

The Advisory Group sought to define ‘rule making” and “adjudication” 
so as to distinguish between quasi-legislative and quasi-judicial administra- 
tive action. The Advisory Group retains the concept of “future effect’”’ as 
descriptive of a legislative-type action. See Arizona Grocery Co. v. Atchison, 
Topeka and Santa Fe Railway Co., 284 U. S. 370 (1931). But it rejects the 
concept of a rule of particular applicability. 

The legislative history of the Administrative Procedure Act of 1946 
further supports this position. As introduced, both basic bills—S. 7, 79th 
Cong., 1st Sess. and H. R. 1203, 79th Cong., 1st Sess.—defined ‘‘rule” as 
“the whole or any part of any agency statement of general applicability 
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designed to implement, interpret or describe law or policy or to describe the 
organization, procedure, or practice requirements of any agency.” During 
the hearings on the bills the Senate Committee proposed three significant 
amendments to this definition to: 


(1) inelude statements of particular applicability; 

(2) restrict rules to statements of future effect; and 

(3) include the approval or proscription for the future of rates, 
wages, [and those other matters enumerated in § 2(c) of the 
APA. ] 


These amendments were accepted by the House, and later incorporated in 
the final approval draft. During the hearings on the bill, Clyde B. Aitchison, 
Commissioner, Interstate Commerce Commission, perhaps the most bitter 
critic of the bill, observed that the change in the definition to make it apply 
to statements of particular applicability was inconsistent with “the original 
idea of the Attorney General’s Committee and the American Bar Associa- 
tion that ‘rule’ is a legislative matter of general applicability, while ‘adjudi- 
cation’ refers to particular matters.”” And he concluded: “I think the 
original instant was better, to let the ‘rule’ speak with respect to those mat- 
ters of general applicability which necessarily have to be expressed in more 
or less general terms as a substitute for the specific will of Congress.”’ Sen. 
Doc. 248, 79th Cong., 2d Sess., p. 124. 

The Advisory Group considers the distinction drawn in its definition 
between statements of particular and general applicability to be consistent 
with what actually happens in the administrative process and to conform 
with the principles laid down by the Supreme Court. In Bi-Metallic Co. v. 
Colorado, 239 U. S. 441, at 446 (1915), the Court, speaking through Justice 
Holmes, said: 


“It is elementary that the action of an administrative tribunal is adju- 
dicatory in character if it is particular and immediate, rather than, as 
in the case of legislation or rule-making action, general and future in 
effect.”’ 


Cf. Londoner v. Denver, 210 U. S. 373 (1908). 

One of the purposes of defining ‘‘rule’”’ is to designate statements which 
must be published in the Federal Register. The Advisory Group definition 
follows the Federal Register Act, 44 U. S. C. § 305(a), 311(a), in which the 
phrase ‘‘general applicability and legal effect’ is used. The modification 
conforms with the conceptual difference between rule making and adjudica- 
tion as stated in the Final Report of the Attorney General’s Committee on 
Administrative Procedure. Sen. Doc. 8, 77th Cong., 1st Sess., pp. 1-2, 5, and 
chs. IV, V, and VI. See also the Attorney General’s Manual on the Adminis- 
trative Procedure Act 126-127. 

In view of the limitation of rule making to statements of general ap- 
plicability the Advisory Group found it necessary to delete from the definition 
the inclusion of rate making, etc. Whether such matters will constitute 
rule making or adjudication under the draft will depend upon whether they 
are (1) of general or particular applicability, and (2) of future or past 
effect. Thus, a determination that an existing rate is unlawful or the 
prescription of a future rate to be charged by a named party, will constitute 
adjudication under the draft, while a general rate order of future effect will 
constitute rule making. 

This change from the APA definition of ‘‘rule’’ and “‘rule making’”’ is 
suggested in the comments of the Special Committee on Resolution 2.2(a) 
and 2.2(c) (SCR 21, 24). The Advisory Group’s view of the impact of this 
change upon the Resolution sounding in terms of “formal rule making”’ is 
discussed in the commentary on § 1003(b). Briefly, the Advisory Group be- 
lieves that the Special Committee designated as ‘“‘formal rule making”’ those 
matters of ‘“‘particular applicability” now contained within the APA definition 
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of “rule making” but included in the draft within the definition of “‘adjudi- 
cation.” 

§ 1001 (d)—Agency Order, Adjudication and Opinion. This subsection 
contains no material change from § 2(d) of the APA although a definition 
of ‘‘opinion’’ has been added. 

§ 1001 (e)—Agency License and Licensing. This subsection is sub- 
stantially identical with § 2(e) of the APA. Licensing does not include the 
grant of letters patent or the registration of copyrights or trade-marks. 

§ 1001 (f)—Agency Sanction and Relief. This subsection contains no 
material change from § 2(f) of the APA. 

§ 1001 (g)—Decision. This new subsection adds definitions of ‘‘de- 
cision’ and “‘initial decision,’”’ and ‘‘intermediate decision.”’ 

§ 1001 (h)—Agency Proceeding and Action. This subsection makes 
more explicit the content of § 2(g) of the APA. 


§ 1002—Public Information 


In commenting on Resolution 2.1, providing for more adequate and 
effective public information on the administrative process, the Special Com- 
mittee noted (SCR 18) that the basic intent of the APA had not been ef- 
fectuated, to a considerable degree due to the failure of certain agencies ‘‘to 
comply with what appear to be clearly reasonable interpretations of the 
statutory requirements.”’ 

The basic intent of § 3 of the APA was clearly stated by the Senate 
Judiciary Committee in 1946 (Sen. Doc. 248, 79th Cong., 2d Sess. 198): 
“‘TSection 3] was drawn upon the theory that administrative operations and 
procedures are public property which the general public .. . is entitled to 
know or have the ready means of knowing with definiteness and assurance.”’ 

The House Committee explained (Id., 251-252): “all administrative 
operations should ‘as a matter of policy be disclosed to the public except as 
secrecy may obviously be required.””’ (Emphasis added.) 

The Moss Subcommittee on Government Information, House Committee 
on Government Operations, has investigated thoroughly the availability of 
information from executive departments and agencies. It recently found 
that 9 departments and agencies rely upon § 3 of the APA as the basis for 
restricting information, and that some 38 departments, agencies, boards and 
commissions fail to recognize the relevance of that section to questions of 
public information. See H. Rept. No. 2947, 84th Cong., 2d Sess. 53-58; 
Exhibit III, 281-283. 

The misunderstandings of the purpose of § 3 of the APA arise from its 
faulty structure—beginning with exceptions and including further exceptions 
in each subsection—and from its inclusion of undefined phrases of key im- 
portance, namely: 


requiring secrecy in the public interest; 
internal management of an agency; 

required for good cause to be held confidential; 
persons properly and directly concerned; and 
matters of official record. 


The draft clarifies the intent of § 3 by introducing the section with a 
statement of its purpose—to provide more adequate and effective informa- 
tion for the public—and by transferring all recognized exceptions to a final 
subsection which, among other things, states specifically that nothing in the 
section authorizes withholding of information. The undefined phrases which 
have been used to restrict information have been defined, more definitely 
stated, eliminated, or required to be so found by published rule. 

The underlying policy of the draft is that whatever can be disclosed to 
the general public without harm to the national security or without inter- 
ference with the lawful scope of internal agency management should be a 
matter of public information as directed by Resolution 2.1(a), 2.1(b), and 
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2.1(c). In commenting on Resolution 2.1(a) and 2.1(b), the Special Com- 
mittee indicated (SCR 18) that much is to be expected of the proposed 
Office of Administrative Procedure and Legal Services, recommended in 
Resolution 3(a) and 3.1 (SCR 36-37), for the implementation thereof. The 
Advisory Group has left for the Special Committee the problem of the role 
to be given that Office with reference to this section. 

Resolution 2.1(d) also sponsors “developing the Code of Federal Regu- 
lations in order that it may be made still more useful for public information 
purposes.’’ Although the draft includes reference to the CFR, the Advisory 
Group believes that effective implementation of this resolution requires 
amendment of the Federal Register Act. The Administrative Committee of 
the Federal Register is authorized to codify for the CFR the following (44 
U. S. C. § 311(a)): 


the documents of each agency of the Government which have general 
applicability and legal effect, which have been issued or promulgated 
by such agency by publication in the Federal Register ... and [such 
other documents] which are relied upon by the agency as authority for, 
or are invoked or used in the discharge of, its activities or functions, 
and are in force and effect as to facts arising on or after such dates as 
may be specified by the Committee. 


The Federal Register Act, as amended in 1953, is defective in conditioning 
publication of the CFR upon prior presidential authorization and permitting 
rather than requiring the publication of annual supplements. See 44 U.S. C. 
§ 311(c). The Advisory Group further believes that the Special Committee 
should consider the role to be given the Office of Administrative Procedure 
with reference to the Administrative Committee of the Federal Register. See 
H. R. 3350 and S. 932. 

The Advisory Group has learned that the Moss Subcommittee on Govern- 
ment Information is currently revising § 3 of the APA as well as other 
statutes cited to it as authorizing the withholding of such information as 
the executive departments and agencies choose to withhold and that it plans 
to have these statutory revisions ready for introduction early during the 
first session of the 85th Congress. The Advisory Group recommends that 
the Special Committee consider such proposals for the revision of § 1002 of 
Title 5 U. S. C. as may have been prepared by that Subcommittee at the 
time the Special Committee takes final action on this section of a revised Act. 

The introductory clause of § 1002 has been revised to state the policy 
of the section, in the language of the preamble to Resolution 2.1, “to provide 
more adequate and effective information for the public.’’ To the extent that 
they are retained, the exceptions in the introductory clauses of APA § 3 are 
transferred to subsection (f) and discussed thereunder. 

§ 1002(a)—Organization, Rules, and Forms. This subsection broadens 
the requirements of the APA § 3(a) by requiring the separate publication 
of ‘‘all procedural rules” and ‘“‘all other rules’’ rather than merely “‘substan- 
tive rules adopted as authority by law and statements of general policy or 
interpretations formulated and adopted by the agency for the guidance of the 
public, but not rules addressed to and served upon named persons in ac- 
cordance with law.’’ The scope of the phrase “all other rules’’ is governed 
by § 1001(c) and, accordingly, ‘includes the whole or any part of every 
agency statement of general applicability and future effect implementing, 
interpreting, or declaring law or policy.’”’ In view of this definition, the 
Advisory Group saw no need to retain ‘“‘statements of general policy or 
interpretation.”’ “All rules” do not include matters relating to internal 
agency management, personnel, or organization. The Advisory Group 
deemed the APA requirement that the rule be ‘formulated and adopted... 
for the guidance of the public’”’ as restrictive of the publication desired. The 
Advisory Group regarded “adopted as authorized by law’ as an unnecessary 
reference to agency authority to implement statutory policy, irrelevant to 
public information concerning rules. This enlargement implements Resolu- 
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tion 2.1 (a) for broadening the requirements concerning publication of 
“rules, statements of policy, interpretations and instructions.”’ 

The introductory clause requires that the agency shall “separately state 
and promptly file for publication in the Federal Register for codification in 
the Code of Federal Regulations” the listed material. The allusion to the 
CFR acknowledges Resolution 2.1(b), discussed above, but is also designed 
to encourage the agencies to follow the codification system used in the CFR 
in designating material for publication in the Federal Register. The APA 
required agencies to publish ‘“‘currently.”” The draft attempts to make the 
Federal Register more current by requiring publication “promptly” and in- 
cluding “‘(4) every amendment, revision, and repeal.’ 

The remainder of the changes in subsection (a) are considered to be 
stylistic. The APA requires publication of 


(1) descriptions of... central and field organizations including dele- 
gations by the agency of final authority ... and methods whereby 
the public may secure information. . 


(2) statements of the general course and method by which its func- 
tions are channeled and determined, including the nature and 
requirements of all formal or informal procedures available as 
well as forms and instructions as to the scope and contents of all 
papers, reports, or examinations. 


These two clauses have been reorganized and simplified by eliminating 
unnecessary explanatory phrases. For example, the “general course by 
which its functions are channeled and determined’”’ depends upon its ‘“‘organi- 
zations including delegations . . . of authority’’; accordingly this has been 
transferred from clause (2) to (1). As the ‘“‘methods” whereby the agency’s 
functions are “determined” necessarily included ‘“‘the nature and require- 
ments of all formal or informal procedures,” the latter phrase has been 
omitted. On inspection, the other omissions will be seen to be similar. 

The last sentence of § 3(a) provides that no person shall be required 
to resort to organization or procedure not so published. This sentence is 
transferred to subsection (e) which deals with the effect of failure to publish 
as required by this section. 

§ 1002(b)—Alternative Methods. This subsection is new. It provides 
that an agency may, pursuant to published rule, use an alternative method 
of publishing the information specified in subsection (a), i.e., organization, 
rules, forms, and revisions thereof. The subsection implements Resolution 
2.1(a) which requires ‘‘providing appropriate means for authorizing short 
form or alternative methods where desirable.’”’ The Advisory Group deemed 
alternative methods desirable ‘‘when to do so would achieve economy and 
expedite dissemination of information.” In commenting on Resolution 
2.1(a), the Special Committee indicated (SCR 18) that the appropriate 
means for authorizing such alternative methods might best be left to the 
Office of Administrative Procedure and Legal Services. The Advisory Group 
notes for the Special Committee the fact that it has provided merely that 
the alternative method be “pursuant to a published rule,” intending “a 
rule published in the Federal Register.’”’ The last sentence provides that 
such publication shall be effective only as to those persons who have received 
prior, reasonable, and actual notice thereof. This provision was designed 
to discourage the use of alternative methods of publication and to meet the 
problem presented in Hotch v. United States, 212 F. 2d 280 (9th Cir. 1954) 
where publication in the Federal Register was held necessary for the effec- 
tiveness of a rule even against a person having actual notice thereof although 
the rule had been issued in the manner best calculated to disseminate in- 
formation to those regulated. 

§ 1002(c)—Orders and Opinions. This subsection broadens the APA 
by eliminating the exceptions with reference to publication or availability 
of orders or opinions “required for good cause to be held confidential” and 
‘not cited as precedents.” All orders and opinions must be “promptly’’ 
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published or made available to the public. The draft omits the APA limi- 
tation to “‘final’’ order as unnecessary in view of the definition of ‘‘order’’ 
and “opinion” in § 1001(d), making both relate to ‘‘final disposition’ by 
the agency. The enlargement accords with Resolution 2.1(b). The APA 
inclusion of ‘and all rules” is covered by § 1002(a)(2) and (b). 

§ 1002(d)—Public Records. This subsection is the counterpart to 
§ 3(c) of the APA which provides that “save as otherwise required by 
statute, matters of official record’ should, in accordance with a published 
rule be made available to “persons properly and directly concerned”’ ‘‘except 
information held confidential for good cause found.” “Public record” is 
substituted for ‘‘official record” and defined, in part, as ‘‘all matters initiating 
or placed of record in agency proceedings, including but not limited to 
docket records, pleadings, evidence, reports and actions taken therein.” 
Other sections in the draft require that certain matters be placed of record 
in the agency proceedings, for example, the agency rule making docket pro- 
vided in § 1003(b), petitions for rule making as provided in § 1003(e), and 
the various provisions relating to the record for decision and for review. 
All other records connected with the operations of the agency are to be 
made promptly available to the public unless the agency has a published 
rule denying access to a designated type of record on the ground that 
(1) withholding is required under subsection (f) or (2) the document re- 
lates solely to internal management. 

§ 1002(e)—Effect of Failure to Publish. The APA provides, in the last 
sentence of § 3(a), that no person shall be required to resort to organization 
or procedure not published in accord therewith and implies, by parenthetical 
qualification in (b), that an opinion or order cannot be “‘cited as precedent” 
unless either published or made available to public inspection. Resolution 
2.1(c) requires that ‘‘no agency rule, statement of policy or interpretation 
of statute” of general applicability and “required by statute or rule to be 
published” shall be the basis for a sanction or a ground of decision unless 
previously so published. In compliance with Resolution 2.1(c), the draft 
enlarges upon the APA by specifying that “‘no rule, order, opinion or public 
record’ which has not been made public shall be “relied upon or cited 
against any person.” As the scope of “rule” is determined by § 1001(c) 
and includes ‘‘statement of policy of interpretation of statute’ of general 
applicability and future effect, those words are omitted as unnecessary. The 
last sentence of § 3(a) is retained. 

Resolution 2.1(c) further suggests a provision that the failure to pub- 
lish shall “‘not preclude the formulation of ad hoc policies or interpretations 
arrived at as a result of particular proceedings if clearly within and relevant 
to the issues thereof.’’ Subsection (e) prohibits reliance upon or citation 
of unpublished material. As it presupposes the prior existence of such 
material, the formulation of ad hoc policies in a particular proceeding are 
not precluded. The last proviso in Resolution 2.1(c) is effectuated by the 
requirement in § 1007(a) that “‘the grounds for any decision shall be within 
the scope of the issues presented on the record.” 

§ 1002(f)—Exemptions. This subsection attempts to prevent the per- 
petuation of present misinterpretations by executive departments and 
agencies of the purpose of § 3 of the APA by stating affirmatively that noth- 
ing in this section, except as specifically stated in this subsection, authorizes 
the withholding of information, but recognizes that information need not 
be disclosed if it falls within any of the following four categories and has 
been so classified by the agency in its rules: 

(1) Specifically exempt from publication by statute. This category 
continues the exception contained in the introductory phrase of § 3(c) of 
the APA. Many statutes specifically withhold information from the public, 
e.g. 18 U. S. C. § 1905 prohibits disclosure of ‘‘trade secrets, processes, opera- 
tions, style of work, or apparatus, or... the identity, confidential statistical 
data, amount or source of any income, profits, losses, or expenditures of any 
person, firm, partnership, corporation, or association,’’; 18 U. S. C. § 1906, 
the identity of bank borrowers; and 18 U. S. C. § 1904, of information 
which would affect the value of securities. 
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The exemption is limited to information ‘‘specifically exempt from pub- 
lication’? because the executive departments and agencies have interpreted 
more general statutes, such as the ‘‘general housekeeping” authority to 
executive departments contained in 5 U. S. C. § 22, as authorizing the with- 
holding of matters admittedly of official record. 

(2) Required to be kept secret in the protection of the national security. 
This category represents a restriction of the APA exception, in the intro- 
ductory clause, for “any function of the United States requiring secrecy in 
the public interest.’”” As noted above, that exception has been construed to 
permit withholding information which should be made public. 

(3) Submitted in confidence pursuant to statute or agency rule or 
direction. This category is intended to protect from disclosure to the public 
only those submissions which would not have been made to the agency 
unless the person from whom the information was requested had reason to 
believe that the submission would be treated as confidential. An example 
of this type of information would be the application for investigation which 
leads an agency such as the FTC to investigate the trade practices of a 
competitor of the informant. Unless the submission relates to a proceeding 
involving the national security of the United States as provided in § 1005(h), 
only the identity of the person making the submission may be withheld from 
any person affected thereby; nor can it be the basis for an agency order. 

(4) The disclosure of which would be a clearly unwarranted invasion 
of personal privacy. This category is designed solely to protect from public 
scrutiny such personal and private records as medical examinations, marital 
histories, and similar documents in order to afford the individual some 
privacy as a person. It attempts to grant protection parallel to that afforded 
trade secrets and such matters of corporate concern. While there is no 
exemption for information related exclusively to internal agency manage- 
ment, there is no need for any such exemption since such information does 
not come within the subject matters listed in § 1002(a) as being subject to 
the public information requirements of the section. This is made clear 
in § 1002(d). 


§ 1003—Rule Making 


Introductory clause. The introductory clause of § 4 of the APA states 
two general categories of functions exempt from the requirements of that 
section. Exemptions from rule-making procedures now contained, in greatly 
limited form in § 1003(f), are discussed in detail below. The introductory 
clause of § 1003 states the broad policy on which rule-making procedures 
should be predicated and in accordance with the spirit of Resolution 2.2 
(SCR 19-24) to encourage rule making with the widest possible participa- 
tion therein by interested persons. 

§ 1003(a)—Notice. The first sentence of § 4(a) of the APA is sub- 
stantially embodied in § 1003(a), with two differences. First, a require- 
ment of at least 20 days’ notice for public rule making proceedings has been 
inserted as consistent with the aims of Resolution 2.2, to afford opportunity 
for the widest possible participation by the public in rule making. Second, 
the parenthetical exceptions contained in the present statute with respect 
to rules of particular applicability and effect is eliminated as unnecessary 
in view of the change in the definition of ‘rule’ contained in § 1001(c). A 
new provision specifying that notice of proposed rule making shall not be 
effective after one year from the date of its publication, unless extended 
by renewed publication. 

§ 1003(a) also eliminates the exemptions contained in the second 
sentence of § 4(a) of the APA. Except as provided in § 1003(f), these 
exceptions have been eliminated as unnecessarily broad, in conformity with 
Resolution 2.2(b) (SCR 22-23). 

§ 1003(b)—Procedure. To further public participation in rule making, 
the draft provides that each agency shall adopt and separately publish rules 
specifying the procedures whereby interested persons may participate in 
rule making. Except as otherwise provided by statute each agency has 
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discretion, taking into account the character and the effect of a proposea 
rule, to determine the means whereby the proceeding would be that most 
conducive to a full presentation of views from interested persons, including 
informal conferences on proposals under consideration for publication in 
the Federal Register. After notice of proposed rule making has been pub- 
lished, the draft provides for opportunity to present views or arguments 
orally unless the agency deems such unnecessary. Information concerning 
the intra-agency status of any published proposal for rule making can be 
obtained by recourse to the docket which the agency is required to keep 
thereon. These provisions are significant additions to the provisions of 
§ 4(b) of the APA. 

The last sentence in § 4(b) of the APA provides that “where rules 
are required by statute to be made on the record after opportunity for an 
agency hearing, the requirements of sections 7 and 8 shall apply in place 
of the provisions of this subsection.’”’” The next to last sentence in the draft 
continues this provision in effect stating the exceptions which reflect modi- 
fications from other sections of the APA, contained in the draft pursuant 
to Resolution 2.3(c) and 2.3(a). The requirement that the proceedings 
also be in conformity with § 1003 recognizes that there are no “persons 
entitled to notice of the hearing’”’ other than “interested persons” and no 
‘parties’ to a legislative-type hearing and provides, by making § 1003(a) 
applicable, for publication of notice in the Federal Register. 

Resolution 2.2(a) sponsors enlarging the applicability of ‘‘formal hear- 
ing procedures ... to all rule-making which any statute hereafter enacted 
shall require to be made after a hearing unless such statute indicates an 
intention to prescribe merely a legislative type of hearing.”” Resolution 
2.2(c) would make “applicable to formal rule-making proceedings the 
principle of separation of functions now established by the courts and by 
Section 5(c) of the Administrative Procedure Act.” And Resolution 2.3(c) 
provides “‘that in formal adjudication and formal rule-making, where the 
agency has not presided at the hearing the hearing officer who has presided 
shall make and file an initial decision.’””’ In commenting on the difficulty of 
dealing with ‘‘formal rule-making procedures,”’ the Special Committee noted 
(SCR 21, 24) a possible solution through a change in the definition of rule- 
making to exclude “‘rate-making and other action . . . required [under the 
constitution] by a quasi-judicial procedure.’ (See e.g., Morgan v. United 
States, 298 U. S. 468, 479-481 (1936)). 

The Advisory Group has adopted the proposed change in the definition 
of rule-making in § 1001(c), and believes that the draft is accordingly in 
compliance with the mandates of Resolution 2.2(a), 2.2(c), 2.3(a), and 
2.3(d) which specify extensions to “formal rule-making’’ which the draft 
makes applicable to “‘adjudication.”” By reason of the definition of rule- 
making in § 1001(c), “‘adjudication” now includes rate-making and rule- 
making of particular applicability. 

The intent of the next to last sentence in § 1003(b) is to preserve the 
gains of the APA with reference to procedures to be followed in “‘legislative- 
type” rule making in those few situations in which Congress has chosen to 
specify that the rules “be made on the record after opportunity for an 
agency hearing.’’ In these situations, the draft continues the present excep- 
tion from the separation of functions requirement in § 5(c) of the APA and 
the present provision in § 7(b)(8) that the officer presiding at the agency 
hearing need not make an “initial decision.’’ Provision is made for an 
“intermediate decision,”’ i.e. a tentative or recommended decision which may 
be prepared or issued by any duly authorized or designated official of the 
agency other than the presiding officer conducting such proceeding on the 
basis of the record made therein. A reasonable opportunity must be af- 
forded those persons interested enough in the proceeding to have filed an 
appearance at the hearing to file exceptions, submit evidence and argument 
on the intermediate decision before the promulgation of the rule. 

§ 1003(d)—Temporary and Emergency Rules. This subsection repre- 
sents a significant departure from the provisions of the present APA and is 
based on Resolution 2.2(b). This procedure should provide a means for 
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avoiding ‘“‘delay or expense disproportionate to the public interest,’’ and pro- 
vides a simple method for agency rule-making when normal procedures are 
not feasible in the light of the public health, safety, or welfare, or the public 
interest. This would include emergency rules by the Department of Agri- 
culture in situations involving economic necessity. Under this subsection, 
rules may be promulgated without notice and procedure otherwise required 
by § 1003(a) and (b). Such rules may remain in effect for 6 months, pro- 
vided the necessary findings and the reasons therefor are published in the 
Federal Register. Such rules cannot be extended unless by procedures other- 
wise required by § 1003 but these procedures may be observed before the 
expiration of the 6 months period. The expiration of such a rule is not in- 
tended to be given retroactive effect. 

§ 1003(e)—Petitions. In accordance with the spirit of Resolution 2.2, 
this subsection represents a substantial expansion and broadening of the pro- 
visions of § 4(d) of the APA which merely provides that ‘“‘every agency 
shall accord any interested person the right to petition for the issuance, 
amendment, or repeal of a rule.’’ 

The first sentence of the § 1003(e) follows the language of § 4(d). 
The second sentence requires an agency promptly to inform a petitioner of 
its failure to act on his petition and its reasons therefor. Under the third 
sentence, related petitions are required to be considered in one rule-making 
proceeding. The final sentence assures complete public information on rule- 
making petitions by making them matters of public record. 

§ 1003(f)—Exemptions. This subsection implements Resolution 2.2(b) 
for broadening public participation in rule making where no delay or ex- 
pense disproportionate to the public interest results. Under § 1003(f), 
the only exemptions from all requirements for notice of or public participa- 
tion in rule making are those proceedings required to be kept secret in the 
protection of the nationa)] security or those relating to public property, leases, 
grants, benefits of contracts to the extent that the agency finds and publishes 
the public participation would occasion delay or expense disproportionate to 
the public interest. Such findings would be subject to judicial review under 
§ 1009. § 1003(b) would remove the broad exemption now granted in the 
introductory clause of § 4 of the APA with respect to “(1) any military, 
naval or foreign affairs function of the United States.’’ This exemption has 
been eliminated as unnecessary or unwarranted. § 1003(f) continues the 
exemption for matters related solely to internal agency management or 
personnel although by definition in § 1001(c), ‘‘rule’’ does not include such 
matters. 


§ 1004—Adijudication 


§ 1004(a)—Formal Adjudication. The draft broadens the scope of 
formal adjudication contained in § 5 of the APA in three major ways: it 
eliminates six exceptions contained in the introductory clause of § 5 in favor 
of a statement of policy requiring that there be a fair determination in every 
case of adjudication. The draft clarifies the circumstances in which formal 
adjudicatory proceedings are required. 

As the Special Committee noted (SCR 64), “Under existing law, it is 
clear that, wherever an opportunity for hearing is required under the Con- 
stitution or by statute in the course of agency adjudication, the adjudication 
must be predicated on the record of the hearing.’”’ This has been made ex- 
plicit in the draft by substituting the requirement that formal adjudication 
procedures shall be applicable to all “proceedings in which an opportunity 
for agency hearing is required under the Constitution or by statute” for the 
requirement in the APA that such procedures shall be applicable in “every 
case of adjudication required by statute to be determined on the record after 
opportunity for agency hearing.”’ 

The modification in the hearing requirement expressly confirms the due 
process standards protected by law. The elimination of the exceptions recog- 
nizes the distinction between hearings or less than statutory authority and 
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those of more than statutory authority. The draft applies the same standards 
for ‘“‘the fairness of a hearing’’ to that ‘“‘necessitated by the Constitution” 
and one granted by Congress “as a matter of expediency.” Wong Yang 
Sung v. McGrath, 339 U. S. 33, at 50 (1950). This modification corrects the 
limiting construction of “required by statute” urged in the Attorney Gener- 
al’s Manual on the APA, at page 41, and rejected in the Wong Yang Sung 
case, supra, at 48-51. The draft assumes, as did the Special Committee 
(SCR 64, fn. at 20), that the insertions or omission of “on the record’”’ re- 
quirements in the various statutory grants of hearings in matters of ad- 
judication are not explicit mandates for different levels of procedural safe- 
guards. 

The first sentence of § 1004(a) restates the provisions of § 5(b)(2) of 
the APA for a hearing and decision in conformity with § 7 and § 8 of the 
APA which have their counterparts in § 1006 and § 1007 of the draft. The 
second sentence of § 1004(a) recognizes the provisions of § 5(b)(1) of the 
APA for preliminary (prehearing) settlements and the last sentence declares 
a continuing right during the hearing to seek settlement or adjustment or 
limitation of the issues. The third sentence of § 1004 (a) provides hearing 
notice provisions identical to those in § 5(a) of the APA. 

The pleading provisions of § 5(a) of the APA are significantly changed 
in the fourth sentence of § 1004(a). In compliance with Resolution 2.3(b), 
the pleading and practice requirements are required to conform with the 
practice and requirements of pleading in the United States District court, 
except to the extent that the agency finds conformity impracticable and pro- 
vides different practice and pleading requirements by published rules. The 
APA requires that, where private persons are moving parties, other parties 
shall give prompt notice of issues controverted in fact or law, and in other 
instances responsive pleadings may be required by agency rule. This pro- 
vision is omitted as unnecessary in view of United States district court 
practices. The change is intended to develop, within the judicial tradition, 
certainty and reasonable uniformity in pleadings and pleading practices in 
formal hearing cases before the agencies. Published rules may adjust these 
procedures to the special needs of particular agencies or proceedings so that 
public understanding of variations not practicable will obtain. The draft 
requires, as does § 5(a) of the APA, that the convenience and necessity of 
the parties be recognized in fixing the times and places of hearings. 

In summary, § 1004(a) embraces all of § 5(a) and (b) of the APA 
with the changes and additions noted above. 

§ 1004(b)—Informal Adjudication. § 1004(b) attempts to balance 
the need for fair procedures in adjudication not required to be formally 
effected against the practical fact that informal adjudications are so multi- 
farious as to defy precise codification of procedures. The Advisory Group 
considered the discussion by the Special Committee on this problem (SCR 
64-65) to be in accord with the permissive provisions of § 1004(b). Agencies 
are permitted by rule to establish intra-agency review procedures of sub- 
ordinate officer’s decisions in cases of informal adjudication. If such review 
procedures are provided, § 1004(b) would require the agency, if requested 
by a party, to furnish a statement of the reasons for its decision. 

The Advisory Group recognizes that some cases of adjudication in- 
volving ‘“‘(1) proprietary functions ... (2) public contracts, and (3) deter- 
minations based upon inspections, tests or examinations’ are governed by 
§ 1004(a) because that subsection applies to any agency hearing “required 
under the Constitution.’”’ The introductory clause in § 1004(b) is therefore 
limited to those ‘‘cases of adjudication not covered by subsection (a).’’ The 
enumeration of these categories, derived from the exceptions contained in 
§ 4 and § 5 of the APA, is not intended to be exhaustive, e.g. ‘‘contracts’”’ 
includes contract renegotiation as well as awards. 

Consistent with the spirit of Resolution 2.4(e), the decision of the 
reviewing authority or, if the agency fails to establish an intra-agency re- 
view procedure, the decision of the subordinate officer is declared subject 
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to judicial review unless other adequate remedy exists in some court. The 
reasonable expectation is that agencies will utilize the suggested review pro- 
cedure in many areas to afford parties and themselves an opportunity to 
correct errors at the administrative, rather than at the judicial, level. The 
record on review is to be made by trial in the reviewing court. 

§ 1004(c)—Emergency Orders. This new subsection recognizes the 
existence of statutory authority to issue emergency orders and requires that 
in the exercise of such authority the agency find, and state of record, the 
reasons for finding that the issuance of the order is imperatively necessary 
for the preservation of public health, safety, or welfare and that observance 
of the requirements of the section would be contrary to the public interest. 
In addition, any person against whom an emergency order is issued who 
would otherwise be entitled to a hearing under § 1004(a) is given the right 
to request and obtain an immediate hearing thereon. 


§ 1005—Auxiliary Procedural Matters 


§ 1005(a)—Investigations. The first two sentences embody three 
changes from similar provisions in § 6(b) of the APA. The draft clarifies 
the phrase ‘‘as authorized by law”’ in the first sentence of § 6(b) by specify- 
ing that the investigatory action must be “within the jurisdiction of the 
agency and the authority conferred by statute.’’ The second variation from 
§ 6(b) of the APA is the express right of a witness “‘to the benefit of coun- 
sel,’ derived in part from § 6(a) of the APA. The other provision of § 6(a) 
relating to representation is excluded because falling within the purview of 
Resolution 5 (SCR 47-56). The third change from the APA is the elimina- 
tion of the authority of an agency to deny for cause the right of a witness 
in certain types of proceedings to secure a copy of the transcript by allowing 
only inspection. The draft requires that the witness be permitted to retain 
a copy of his testimony during any investigation. 

The remaining provisions in § 1005(a) are new. Upon a showing of 
irreparable injury, federal courts are authorized to restrain or compel agency 
action in compliance with the subsection, with the safeguard against abuse in 
provisions for assessments of costs against any person contesting the juris- 
diction of the agency frivolously or for the purpose of delay. This provision 
duplicates § 1009(g) authorizing any court to enjoin ‘‘at any time the con- 
duct of any agency proceeding in which the proceeding itself or the action 
proposed to be taken therein is clearly beyond the constitutional or statutory 
jurisdiction or authority of the agency,’’ which implements Resolution 2.4(d) 
(SCR 33-34). § 1005(a) specifies in the first sentence the extent to which 
agency investigations are proper. The latter provisions declare contrary 
action to be such an abuse of discretion as to constitute a legal wrong subject 
to judicial control, in accord with the spirit of Resolutions 2.4(c), 2.4(d) 
and 2.4(e). It is expected that the court’s judgment can be relied upon to 
prevent such interference in agency investigations as would hamper the 
lawful and necessary exercise of investigative powers. 

§ 1005(b)—Subpoenas. This subsection substantially embodies the 
provisions of § 6(c) of the APA. Some meaningful differences should be 
noted. Although § 12 of the APA states generally that public and private 
parties have equal rights under that Act, the draft specifically provides 
that both shall have equal rights to subpoenas, including their use for pur- 
poses of discovery. Any agency rule limiting the rights of private parties 
to subpoena would be equally applicable to the agency. The draft omits 
the APA limitation upon the subpoena power to those “as authorized by 
law,’’ to accommodate for the grant of such authority in § 1006(b) (a) to 
presiding officers in cases of formal adjudication. There is, however, no 
intent to grant any agency an investigative subpoena power which it does 
not now have. The draft contains new safeguards to prevent abuse of the 
general power of subpoena. The present provisions have been specified with 
greater particularity and protection to the individual affected. Thus a 
person subject to subpoena may, before compliance therewith and on timely 
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petition, obtain from any federal court of competent jurisdiction a ruling 
as to the lawfulness of the subpoena. This provision is pertinent to the 
enlarged scope of judicial protection from arbitrary or capricious agency 
action contemplated in Resolution 2.4(c), 2.4(d), and 2.4(e). Court rules 
would permit the agency to cross-petition for compliance with any con- 
tested subpoena. 

§ 1005(c)—Separation of Functions. Resolution 2.3(a) calls for im- 
proving the administrative hearing and decision process by ‘‘making ap- 
plicable to agency members, in formal adjudication and formal rule-making, 
the principle of separation of functions now established by the courts and 
by Section 5(c) of the Administrative Procedure Act.” Resolution 2.2(c) 
seeks improvement in the rule-making process, as covered by the definition 
of ‘‘rule-making’”’ contained in § 2(c) of the APA, by “making applicable 
to formal rule-making proceedings the principle of separation of functions 
now established by the courts and by Section 5(c) of the Administrative 
Procedure <Act.”’ 

As stated in the commentary on § 1003(b), the Advisory Group believes 
that it has effectuated the intent of the Special Committee with respect to 
“formal rule-making” through the adoption of the change in definition of 
“rule-making” suggested by the Special Committee comments thereon 
(SCR 21, 24). 

The first sentence in § 1005(c) continues the provision in § 5(c) that 
no presiding or deciding officer “shall . . . be responsible to or subject to 
the supervision or direction of any officer, employee, or agent engaged in 
the performance of investigative or prosecuting functions for any agency.” 
The second sentence continues from the APA the exception from notice 
and opportunity for all parties to be present “for the disposition of ex parte 
matters as authorized by law.’”’ § 5(c) of the APA prohibits the presiding 
officer from otherwise consulting “any person or party on any fact in issue” 
and prohibits an ‘‘officer, employee, or agent engaged in the performance of 
investigative or prosecuting functions for the agency in any case’ from 
participating or advising ‘‘in the decision, recommended decision, or agency 
review” “in that or a factually related case.” § 1005(c) prohibits the 
“presiding or deciding officer or agency or member of an agency,’’ making 
the initial decision from consulting “any person or party on any issue of 
fact or law in the proceeding,’’ but permits agency members, in analysing 
and appraising the record for decision, on review, to consult with other 
members to have the aid and advice of one or more personal assistants, and 
the assistance of those employees of the agency who have not participated 
in the proceeding in any manner, e.g., the presiding officer; and who are 
not engaged for the agency in any investigating functions in any current 
factually related case and who are not engaged for the agency in any prose- 
cuting functions. 

The draft incorporates in part only the language and standards con- 
tained in the 1952 modifications of the provisions of the Administrative 
Procedure Act in its application to the Federal Communications Commission 
with respect to the performance by examiners and agency members. 47 
U. 8. C. § 409(c)(1), (2). 

The Advisory Group believes that the draft effectuates the true intent 
of Resolution 2.3(a). Resolution 2.2(c) would make the principle of sepa- 
ration of functions applicable to the process of rule-making; whereas Reso- 
lution 2.3(a) would make such principle ‘‘applicable to agency members” 
engaged in the process of rule-making and adjudication. A premise in the 
draft of § 1005(c) is that the intent of Resolution 2.3(a) is at least as 
broad as that in 2.2(c) and consequently that the separation of functions 
should be applied not only ‘‘to agency members” but also to the process 
[of formal adjudication] as stated in 2.2(c). 

Resolutions 2.2(c) and 2.3(a) both refer to “the principle of separation 
of functions now established by the courts and by Section 5(c)”; although 
the Special Committee commented (SCR 26) that “‘only’’ the present § 5(c) 
provisions are to be applied to agency members. The draft gives some 
meaning to the phrase “now established by the courts.” The traditions 
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and ethics of the judiciary should be emulated in formal hearing matters 
before administrative agencies. Adjudication is involved in each forum, 
and in both cases are rights of the parties to impartial decision on the 
law and facts of record merit recognition and protection. The essence of 
fair adjudication—a determination based on the record—is protected with 
reference to court proceedings by the Constitution, by congressional enact- 
ment, and by court decisions. Resolution 2.3(a) for a change from the 
APA was adopted because § 5(c) did not go far enough in that direction. 

Consideration was given to the views and contentions of some that an 
institutional process should be accepted in formal adjudication within the 
administrative process. The Advisory Group believes that such arguments 
are fundamentally unsound and contrary to elementary principles of fair 
and impartial decision. The asserted need for the application of so-called 
expertise in technical and complex agency proceedings is recognized; the 
need is fully met by allowing and encouraging, as the draft does, that the 
expert knowledge be exhibited upon the record in public proceedings and 
thus made known to the interested and affected parties. Only in this way 
can the law safeguard the rights of the parties to test, by cross-examination 
and by rebuttal, the truth and probative value of the assertedly expert state- 
ments. Secret consultations in decisional proceedings undermine the oppor- 
tunity for ascertaining true facts, and similarly transgress the judicial tra- 
dition that justice requires the application of the law to the case as made on 
the record. Briefs and memoranda of law publicly filed may be answered 
by interested parties, whereas the secret documents or consultations not of 
record, permitted by the ‘‘institutional decision’? method, sway the adjudi- 
cator who cannot know what contrary points might be more persuasive. The 
injustice of consultations in secrecy does not rest, as some would imply, 
upon an assumption that bad motives surround the procedure. A staff 
advisor, a hearing officer, a “disinterested” attorney or expert, an agency 
member, and an agency might variously confer about decisional facts and 
issues of law with a dedicated intent to find the most just solution, but 
human error might, and in many cases surely does, occur which the light 
of public scrutiny would show up. Such errors in institutional decisions 
remain obscured from the test of refutation—by cross-examination of re- 
buttal or argument—and are not available for judicial review. 

The objective of invoking ideal judicial tradition in formal adminis- 
trative decisions is only partially secured by Resolution 2.2(c) and 2.3(2). 
Accordingly it is only partially fulfilled in the extensively revised language 
of § 1005(c). It is however clear that the decision on review must be 
made on the record. See § 1007(c) and § 1006(e). 

§ 1005(d)—Expedition and Denials. This subsection substantially re- 
states certain provisions of § 6(a) and § 6(d) of the APA to require prompt 
action by agencies upon administrative matters and prompt notice of refusal 
te accept for filing or the refusal on the denial of written applications or 
requests for refusal to accept for filing refusal provision is designated to 
counteract an undercover practice whereby some agencies employ informal 
advice that application is defective in form for filing as the means of 
coercing an applicant to refile and ask for less than he initially requested. 
The requirements for reasons for refusal should deter such practices. It 
adds, consistently with Resolution 2.4(c) and 2.4(e), a provision that judi- 
cial relief may be obtained to compel unduly delayed agency decisions. 
After remand by court order, the agency is required to give precedence to 
rehearing proceedings so ordered. 

§ 1005(e)—Declaratory Orders. § 5(d) of the APA authorizes an 
agency “in its sound discretion ... to issue a declaratory order to terminate 
controversy Or remove uncertainty.’”’ Few orders have been issued there- 
under, presumably because the agencies regard their issuance as being com- 
pletely discretionary. § 1005(e) seeks to emphasize that denial of such 
relief was not left in the absolute discretion of the agencies. In construing 
the cognate Declaratory Judgment Act, 28 U. S. C. § 2001, the courts have 
emphasized that ‘discretion is to be liberally exercised to ... afford relief 
from uncertainty and insecurity.” American Casualty Co. v. Howard, 173 
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F. 2d 924, 927 (4th cir. 1949). A court “may not arbitrarily refuse to 
exercise such jurisdiction in a proper case.’’ Tennessee Coal, Iron & R. Co. 
v. Muscoda Local, 137 F. 2d 176, 179 (5th cir. 1943). See also Crosley 
Corp. v. Westinghouse Elec. & Mfg. Co., 130 F. 2d 474, 475 (3rd cir. 1942). 
And relief may not be refused merely on the grounds that another remedy 
is available. Maryland Casualty Co. v. Consumers Finance Service, 101 
F. 2d 514, 515 (3rd Cir. 1938). Where the criteria of declaratory relief 
are met—‘‘whether a declaratory judgment will clarify and settle legal rela- 
tions in issue and whether such a declaration will afford relief from un- 
certainty and controversy giving rise to the proceeding’’—denial of such 
relief is error. Samuel Goldwyn, Inc. v. United Artists Corp., 113 F. 2d 
703, 709 (3rd cir. 1940). The “sound discretion” phrase in both § 5(d) 
of the APA and in § 1005(e) should be similarly construed. Declaratory 
orders or the denial thereof are expressly made subject to judicial review. 
It is not intended that formal hearing procedures be applicable to all 
declaratory order proceedings. 

§ 1005(f)—National Security. This subsection recognizes that pro- 
cedural safeguards must at times be accommodated to the demands of com- 
mon defense and national security. Secret proceedings may be justifiable 
on account of those considerations although public proceedings would other- 
wise be required. The subsection does not change those principles of law 
which the courts now recognize, but the agencies are required to provide 
by rule for comparable due process procedures which balance fairly the 
private right and the public interest considerations. § 1005(h) is derived 
substantially from § 181 of the Atomic Energy Act of 1954. 


§ 1006—Hearings 


The preamble to this section states its purpose—to assure due process 
to all parties to agency hearings governed by § 1004(a). As is stated in 


more detail above in the comment on § 1004(a), this reference abandons 
the existing limitation of the prescribed hearing procedures to cases where 
the adjudication is required by statute to be determined “on the record,” 
as is now provided by § 5 of the APA. Moreover, none of the six exceptions 
specified in § 5 of the APA is retained. Instead, all adjudication proceedings 
in which an opportunity for agency hearing is required under the Constitu- 
tion or by statute would now be subject to the requirements of § 1006 
(see SCR 64). 

§ 1006(a)—Presiding Officers. This subsection of the draft rearranges 
and restates the essence of the corresponding § 7(a) of the APA. It adds 
a provision for consideration and decision of affidavits of personal bias or 
disqualification by the presiding officer, subject to interlocutory appeal under 
§ 1006(c). Further, a provision is made whereby, unless substantial 
prejudice would result therefrom, another presiding officer may be assigned 
to continue with a case wherein the original presiding officer is disqualified 
or becomes unavailable because of prolonged illness or absence caused by 
retirement, death, discharge or other such reason. The subsection contains, 
in addition, a requirement that all evidence, whether written or oral, shall 
be submitted to, received and considered, by the presiding officer. This 
sentence is proposed by the Advisory Group as a preferable alternative to 
the suggestion that there be added to § 1001 as subsection (j) a definition 
of ‘‘hearing”’ and “presiding officer.”” The objective is to forbid a practice 
that has grown up in some agencies whereby the procedural requirements 
of the APA relating to hearings are avoided by excluding from the definition 
of “hearing” those proceedings in which, by agency rule, all the evidence 
is submitted in written form. 

§ 1006(b)—Hearing Powers. This subsection adds to the power of 
presiding officers now established under § 7(b) of the APA: (1) a general 
authority to issue subpoenas, independent of authorizations to the agency; 
(2) a specific power to permit or require depositions for the purpose of 
discovery or for use as evidence in the proceeding, and powers to deal with 
procedural matters pertinent to the discovery process; (3) power to direct 
the parties to confer for the purpose of simplifying the issues and procedures 
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in the case, and to issue orders directed to these objectives; (4) power to 
dispose of motions to dismiss for lack of jurisdiction; (5) power to dispose 
of motions to amend or to dismiss without prejudice and to dispose of ap- 
plications or other pleadings; (6) power to make initial decisions; (7) 
power to deal with improper or indecorous conduct of persons in the presence 
of the hearing commissioner; (8) power to take any action that accords 
with the trial procedures in the United States district courts, in addition to 
action consistent with the draft that might have been authorized by agency 
rule. It is intended that, to the extent practicable, the rules of civil pro- 
cedure, e.g., as to depositions and discovery, should be followed. 

These provisions are designed to carry out Resolution 2.3(b) and 
2.3(c). 

§ 1006(c)—Interlocutory Appeals. This is a new subsection. It limits 
interlocutory appeals to those situations in which the presiding officer finds 
that an appeal would prevent substantial prejudice to any party and cases 
in which the appeal is ordered by the agency upon a showing of substantial 
prejudice after denial of an appeal by the presiding officer. Delays will 
thus be substantially diminished. 

§ 1006(d)—Evidence. This subsection implements Resolution 2.3(b). 
It reorganizes and modifies § 7(c) of the APA so as to permit parties to 
elect to submit evidence in oral or documentary form and to give the pre- 
siding officer, rather than the agency, authority to accept evidence in writ- 
ten form where the hearing will be expedited and the interests of the parties 
will not be substantially prejudiced thereby. The subsection generally in- 
corporates the direction in Resolution 2.3(b) that the rules of evidence and 
requirements of proof should conform to those in civil non-jury cases in 
the United States district courts, except to the extent that the presiding 
Officer, subject to review by the agency, finds conformity unpracticable. 
This is not intended to be in derogation of the agency’s rule-making 
authority in matters of evidence. The draft provides, however, that in 
certain types of cases, particularly those of rule-making governed by this 
section of adjudication involving approvals or prescription for the future 
with respect to matters involving estimate and opinion, any reliable and 
probative evidence shall be received. Although latitude of the sort thus 
specificaily provided might be implicit in the phrase ‘‘to the extent prac- 
ticable,”’ this provision, in specifically authorizing greater latitude than 
otherwise might be deemed to exist for the reception of evidence relative to 
determinations have a prospective effect on economic matters, provides a 
standard to govern such cases. It would broaden considerably the evidence 
that might be admitted in such cases to include material perhaps not ad- 
missible under even a liberal application of the rules of evidence and re- 
quirements of proof prevailing in the United States district courts in civil 
non-jury cases. Such evidence is not unlikely to be genuinely helpful in 
reaching decisions of the sort some administrative agencies are required to 
make in proceedings which deal with matters not susceptible to specific 
proof as existing facts and which require determinations that are, in essence, 
prophetic estimates. 

§ 1006(e)—Official Notice. This subsection relates to the subject mat- 
ter of the last sentence of § 7(d) of the APA. It limits the present pro- 
vision by providing that agencies may take official notice of material facts 
“within their specialized knowledge”? beyond the evidence appearing in the 
record only if the fact so noticed is specified in the record or brought to 
the attention of the parties before final decision. § 7(d) of the APA merely 
requires that any party shall on timely request be afforded an opportunity 
to show the contrary after decision. 


§ 1007—Decisions and Agency Review 


This section relates principally to the subjects covered by § 8 of the 
APA and sets forth a number of substantive changes designed, in conjunction 
with §§ 1003-1006 of the draft, to carry out the underlying purpose of 
equating, where practicable, administrative procedure, in cases of formal 
adjudication, to the procedures that obtain in civil cases tried without a 
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jury in the Federal courts, all in accordance with the policies outlined in 
Resolution 2.3(c) and 2.3(d). 

For purposes of clarity, the subdivisions of § 8 of the APA have been 
rearranged. 

§ 1007(a)—Submittals and Decisions. This subsection corresponds 
generally to § 8(b) of the APA. It describes the submittals that shall be 
made to the presiding officer (or the agency, if it presides at the hearing) 
and sets forth the nature of the matters which must be covered in the initial 
decision. It guarantees the right of the parties to submit proposed findings 
of fact and conclusions of law together with supporting briefs to the pre- 
siding officer, and to present oral argument before him. It describes in 
detail the matters which must be included in initial decisions by a presiding 
officer, thus to guarantee that each such decision will contain a ruling and 
a statement of reasons therefor on all material issues presented. The sub- 
section also provides that such initial decisions shall become a part of the 
record. Although the draft does not require oral argument before the 
agency, the Advisory Groups believes such grants should be encouraged by 
the provision thereon. 

§ 1007(b)—Record for Decisions. This subsection further strengthens 
procedural safeguards by prescribing the content of the record for the initial 
decision by the presiding officer, and proscribing the consideration of any 
other material. This subsection has the effect of amending the provisions 
of § 8(a) of the APA which permit the agency to require the entire record 
to be certified to it for initial decision. Under § 1007(b) the agency is 
deprived of this option. Instead, in accord with Resolution 2.3(c), the 
hearing officer who presided at the hearing shall (unless this is expressly 
waived by the parties with the consent of the agency) make and file the 
initial decision which, in the absence of exceptions and agency review, shall 
become the decision of the agency. 

§ 1007(c)—Record for Review by Agency. This subsection is directed 
toward cases in which the agency reviews the decisions of the hearing officer. 
It first defines the record on which such review shall be based, thereby re- 
pairing an omission in the APA. It provides that the presiding officer’s 
“evidentiary findings of fact’’ shall not be set aside by the agency on review 
unless they are “contrary to the weight of the evidence,’ employing the 
exact language of Resolution 2.3(d). ‘‘Evidentiary facts’’ means the “‘deter- 
mination of facts of a basic or underlying nature” on the basis of testimony 
and other evidence. Saginaw Broadcasting Co. v. F. C. C., 96 F. 2d 554, 
559-560 (D. C. Cir. 1938). They are distinguished from the findings of 
“ultimate fact,’ “usually in the language of the statute,” drawn from or 
based upon “evidentiary” or ‘‘basic fact” findings. Id. For example, where 
the ICC is authorized to grant a motor carrier certificate to one who is “‘fit, 
willing and able” to perform the proposed service, there must be a finding 
of “ultimate fact’ that he is “fit, willing and able.” United States v. Pierce 
Auto Lines, 327 U. S. 515, 533 (1946). Upon the basis of the specific faets 
in evidence, the ICC must first make findings of ‘“‘basic’” or ‘‘evidentiary”’ 
fact as to the applicants assets, his financial responsibility, and the like, 
from which it can ultimately conclude that the applicant is “fit, willing and 
able.”” Insofar as the findings of “evidentiary fact’’ by the presiding officer 
rest upon his opportunity to evaluate the credibility of oral testimony, his 
findings are to be given the same weight accorded such findings on appeal 
from district court decisions in non-jury cases. But where such findings 
rest on “written evidence alone,’”’ the agency is no more bound by those 
findings than is a court of appeals on appeal from a district court. Orvis 
v. Higgins, 180 F. 2d 537, 539 (2nd Cir. 1950), cert. denied 340 U. S. 810; 
Perry v. Perry, 190 F. 2d 601, 602 (D. C. cir. 1951). The limitation to 
“evidentiary fact” findings in § 1007(c) follows judicial appellate practice 
whereunder the appellate court is free to draw its own inferences of ‘“‘ulti- 
mate fact’? from the “basic facts.” Sears, Roebuck and Co. v. Johnson, 
219 F. 2d 590, 591 (8rd cir. 1955). 
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§ 1008—Licensing 


The subject of licensing is of sufficient importance to warrant more 
detailed treatment than is now provided in § 9(b) of the APA. The dratt, 
therefore, treats licensing under a separate section. 

1008(a)—Proceeding. This subsection follows in substance the 
provisions of the first sentence of § 9(b) of the APA with respect to the 
general procedure for licensing. It provides that the licensing proceeding 
a conform to procedure set forth in the draft, unless otherwise required 
y law. 

§ 1008(b)—Terms and Conditions. This subsection is based on Con- 
clusion A of the Special Committee (SCR 63) and is intended to provide a 
general rule of law for situations in which licensing terms, conditions, or 
requirements are proposed by an agency. As provided in the draft, such 
terms, conditions, or requirements would only be valid if reasonably neces- 
sary to effectuate the purposes, scope, or stated terms of the statute pursuant 
to which the license is issued or required. 

§ 1008 (c)—Revocation, Suspension, and Modification. This subsection 
generally follows the provisions of the second sentence of § 9(b) of the APA, 
except that procedural protections afforded by the present Act have been 
strengthened in accordance with Conclusion D of the Special Committee 
(SCR 65-66). Whereas the APA permits withdrawal, suspension, revoca- 
tion, or annulment of a license in cases of willfulness or those involving the 
public health, interest, or safety, the draft permits revocation, suspension, 
or annulment of a license only after notice but without opportunity to comply 
with the law in cases of willful violation. Revocation proceedings may be 
instituted without notice or opportunity for compliance if the licensee has 
been guilty of willful violation or if the public health, safety, or welfare 
imperatively requires emergency action. Only in such cases may the license 
be summarily suspended during the pendency of revocation proceedings 
which must be promptly instituted and determined upon the request of any 
interested person. 

This subsection also contains a new requirement with respect to modi- 
fication or limitation of an outstanding license. Under its provisions, no such 
modification or limitation would be valid unless made in accordance with the 
procedural requirements applicable to license revocation, suspension, or an- 
nulment. 

§ 1008(d)—Renewal. This subsection generally follows the provisions 
of the third sentence of § 9(b) of the APA with certain additional safe- 
guards for the licensee who seeks a renewal of his license for, or for a 
former licensee who seeks a new license for the conduct of, a previously 
licensed activity of a continuing nature. The third sentence of § 9(b) of 
the APA provides that, where the licensee of an activity of a continuing 
nature makes timely application for a renewal thereof or for a new license, 
the former license shall not expire ‘‘until such application shall have been 
finally determined by the agency.”’ Under § 1008(d) of the draft, however, 
the licensee is afforded the additional protection of not having his license 
lapse during the time permitted for taking an appeal to the courts from an 
agency order denying his application or limiting the terms of the new 
license. 


§ 1009—Judicial Review 


The exceptions in § 10(1) of the APA of action “‘committed to agency 
discretion’’ has been omitted. This exception created an ambiguity concern- 
ing the power of the reviewing court in § 10(e)(B)(1) of the APA to set 
aside agency action found to be ‘“‘an abuse of discretion.’”’ The APA legis- 
lative history discloses an intention to provide review for abuse of discretion. 
(Sen. Doc. 248, p. 230.) The exception for “agency discretion’’ was omitted 
to make clear the availability of review both for ‘‘abuse of discretion” and 
for the new “clearly unwarranted exercise of discretion.”’ 





MAY, 1957 899 





The exception in § 10(2) of the APA for cases in which “statutes pre- 
clude judicial review” has been transplanted to § 1009(b) and limited to 
statutes “hereinafter enacted.”’ The object is to furnish impetus to a review 
of existing statutory exemptions. One such exemption, at least, was enacted 
as early as 1917 and Congress has recently criticized the inequitable ad- 
ministrative adjudication of claims thereunder as being “tortured and un- 
necessarily restrictive.’””’ Such exemptions require re-examination in the 
light of administrative law developments in the intervening 40 years. 

§ 1009(a)—Reviewable Acts. This subsection is a relocation of § 10(c) 
of the APA modified to make clear that ‘“‘no other adequate remedy in any 
court” exists unless the person adversely affected may himself initiate 
judicial review. He cannot be denied review under this act because he may 
attack the agency action in a defense to a criminal or enforcement action 
which only the agency can bring. The second sentence has been modified 
to include ‘“‘the failure of any agency to comply with any provision of this 
Act”? among matters made subject to review upon review of the final agency 
action. 

§ 1009(b)—Standing to Seek Review. This subsection is a revision of 
§ 10(a) of the APA. There are several significant omissions: (1) The phrase 
“suffering any legal wrong” has been eliminated. This has been construed 
to mean a wrong recognized by statute or judicial decision, and therefore 
does not enlarge the otherwise available judicial remedies; (2) The words 
“adversely affected or aggrieved ... within the meaning of any relevant 
statute” have also been dropped. These require the remedy to be created by 
some other statute and are unduly restrictive. But § 10(c) of the APA 
made reviewable agency action “for which there is no other adequate 
remedy,” thus expressing an intention to enlarge availability of judicial re- 
view, an intention also expressed in the legislative history of the APA by 
various members of Congress. But the choice of the inept language of 
§ 10(a), now omitted as described above, led courts to view § 10(a) as 
merely declaratory of existing judicial relief. Hence, if it is desired to en- 
large judicial relief, it is necessary to delete the limiting phrases and this 
has been done in the revision. Judicial relief is, however, limited by the 
necessity, under § 1009(f), of proving some sort of unlawful or arbitrary 
conduct or conduct in excess of jurisdiction or the like. 

The unqualified words, ‘‘adversely affected or aggrieved’’ in § 1009(b) 
are designed to do away with the “‘standing to sue” doctrine (cf. Associated 
Industries v. Ickes, 134 F. 2d 694, 705 (2d Cir. 1943)), which, for example, 
precluded a low bidder from complaining of an award to the high bidder 
though a Circuit Court of Appeals found the award ‘“‘was surrounded by a 
pervasive and most offensive odor of Skullduggery.’’ Fulton Iron Co. v. 
Larson, 171 F. 2d 994 (D. C. Cir. 1948). For a recent case, which has 
twice evoked criticism by the Congress, see Heyer Products Co. v. United 
States, 140 F. Supp. 409 (Ct. Cls. 1956). The change is not intended to 
affect Massachusetts v. Mellon, 262 U. S. 447 (1923), for Government cannot 
be effective if the attenuated interest of a taxpayer is permitted to thwart 
the will of Congress. But Congress itself is interested that effect be given 
to its will. When Congress lays down the law or policy, the grant of ‘‘stand- 
ing to sue”’ will enable a plaintiff to help Congress to accomplish its declared 
policy that administrative authority be ‘‘judicially confined,’’ and, as Judge 
Madden recently said, in dissenting in the Heyer Products case, cited supra, 
at 417, it “‘would be good for public morals.’’ Note that review is still 
limited by the need of showing unlawful or arbitrary action and the like 
under § 1009(f). 

§ 1009(c)—Form of Action. The first sentence is intended to permit 
one who is sued by an administrative agency, criminally or civilly, to contest 
the validity of the agency action, i.e., to maintain that the action is in excess 
of constitutional or statutory jurisdiction, though he neglected earlier to 
raise the issue before the agency or could do so in then pending administra- 
tive proceedings, unless this is expressly published by Act of Congress as in 
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the statute involved in Yakus v. U. S., 321 U. S. 414. See also Smith y. 
United States, 199 F. 2d'1377 (C. A. 1). The “petition for review” is in- 
tended to provide a uniform and simple form of remedy, supplanting all 
technical or “special statutory review proceedings.’’ It will make available 
relief formerly sought under mandamus and which, roughly speaking, but 
for the District of Columbia, is now unavailable in the District Courts. The 
same effect is intended with respect to relief akin to the writ of prohibition 
and other extraordinary writs. 

The provision for suit against the agency, its members, or representa- 
tives is designed, first, to remove doubt whether the United States has con- 
sented to suit for purposes of the remedy afforded and, second, to permit 
local suit against the regional head of the Treasury Department or Post 
Office, for example, rather than to require the litigant to sue the Department 
head in Washington. There has been considerable litigation on the power 
to do so, and the provision will lighten the burdens of one who seeks relief 
from regional agency action. 

§ 1009(d)—Interim Relief. This subsection corresponds to § 10(d) of 
the APA. However, the postponement by the agency of the effective date of 
its action is conditioned upon a showing of “irreparable injury” rather than 
the APA finding ‘‘that justice so requires.’’ The corresponding judicial 
postponement in clause (2) removes the proviso “upon such conditions as 
may be required,’’ and provides for judicial postponement though application 
“previously shall have been made to or denied by any agency.’”’ The remain- 
ing changes are stylistic. 

§ 1009(e)—Record on Review. This subsection is new and specifies 
the nature of the record on review in the formal hearings governed by 
§ 1006 and § 1007. Nothing in the subsection prevents the parties from 
limiting the record by stipulation. In all other cases, the record on review 
will be made by trial in the reviewing court. 

§ 1009(f)—Decision on Review. This subsection largely follows § 10(¢e) 
of the APA. It provides expressly for affirmance of agency action in the 
absence of error. The changes for the most part are stylistic. But relief 
from “abuse of discretion” is enlarged, as required by Resolution 2.4(c), to 
include ‘‘clearly unwarranted exercise of discretion’; and the “substantial 
evidence”’ test is replaced, in accord with the mandate in Resolution 2.4(a), 
by the ‘‘clearly erroneous” test employed by the Court of Appeals in review- 
ing decisions of fact by the District Courts in non-jury cases. This test can 
be applied by the reviewing courts without substituting judicial for agency 
judgment. 

The last sentence is designed, in accord with Resolution 2.4(b), to 
insure that statutory interpretations by an agency be subject to full judicial 
review and that a court shall not be bound to accept an agency interpretation 
of a statute merely because “it has warrant in the record and a reasonable 
basis in law,’’ replacing the rule of N. L. R. B. v. Hearst Publications, 322 
U. S. 111 (1944). But the administrative interpretation will remain per- 
suasive. Norwegian Nitrogen Products Co. v. United States, 288 U. S. 294 
(1933). 

§ 1009(g)—Proceedings in Excess of Jurisdiction. This new subsection 
implements Resolution 2.4(d) and is intended to set at rest doubts surround- 
ing the question whether the administrative remedy must be exhausted 
before challenging the statutory or constitutional jurisdiction of an agency 
in the courts. The trend has been away from Myers v. Bethlehem Shipbuild- 
ing Corp., 303 U. S. 426, 436 (1938), to permit an immediate challenge to 
the administrative jurisdiction. See Eccles v. Peoples Bank, 333 U. S. 426, 
436 (1948); United States v. O’Donovan, 178 F. 2d 876, 880. (7th Cir. 
1939); Dragna v. Landon, 209 F. 2d 26, 28 (9th Cir. 1953); Wettre v. 
Hague, 168 F. 2d 825, 826 (1st Cir. 1948). The expediting procedure found 
in Title 49, U. S. C., Section 44 is specifically made applicable to cases 
brought under this subsection. 
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§ 1010—Limitations of Authority 


This section constitutes a major expansion of § 9(a) of the APA. It 
specifically enunciates certain limitations of authority of the agencies, most 
of which should be inherent characteristics of a body exercising adjudicatory 
functions. 

§ 1010(a)—Authority. The first section of this subsection constitutes 
a revision of § 9(a) of the APA. Specific limitations of the authority to 
impose sanctions are enunciated in § 1010(b). In view of the provisions of 
that subsection, it is only necessary that the first sentence of § 1010(a) be 
made applicable to the issuance of rules and orders. This sentence is appli- 
cable to all rules and orders, and not merely to those which an agency may 
deem to be “‘substantive.”’ 

The second sentence articulates a salutary general standard to govern 
judicial review of administrative action. 

§ 1010(b)—Publicity. This subsection, in effect, authorizes a review- 
ing court to treat agency publicity inconsistent with the adjudicatory char- 
acter and function of the agency as prejudicial error. The issuance of 
necessary notices and decisions is, of course, not affected by this subsection. 
It is designed to prevent the partisan use of publicity by an agency which 
tends to discredit or disparage any person or firm under investigation or a 
party to an agency proceeding. See Sen. Doc. 248, p. 274; Accadri v. 
Shaughnessy, 347 U. S. 260, 267 (1954) and Hearst Radio, Inc. v. F. C. C., 
167 F. 2d 225, 226-227 (D. C. Cir. 1948). 


§ 1011—General Provisions 


This section duplicates § 12 of the APA, with minor stylistic changes 
and certain additional provisions in subsection (a). 

§ 1011(a)—Construction and Effect. This subsection adds a grant of 
power, comparable to that in § 12 of the APA to every agency of all authority 
necessary to comply with the requirements of this chapter, to the courts to 
enable them to carry out the provisions of this Act. 28 U.S. C., section 2071 
gives the courts authority to prescribe rules therefor. The provision that 
“no subsequent legislation shall be held to supersede or modify the pro- 
visions of this chapter except to the extent that such legislation shall do so 
expressly” has been modified by the addition of the phrase “as amendment 
to this section.’’ This addition is designed to afford easy access to a compila- 
tion of all subsequent legislation which supersedes or modifies any provision 
of the Act. The last sentence states the canons for statutory construction 
of the affirmative requirements and prohibitions of the draft and exemptions 
therefrom. The first sentence is intended to safeguard existing rights en- 
joyed by any person under statute or law which are more extensive than 
those conferred by the draft, e.g., the more stringent provisions for ‘‘separa- 
tion of functions’ contained in the FCC Act, 47 U. S. C. § 409(c)(1) and 
(2). 

§ 1011(b)—Separability. This subsection duplicates the third sentence 
of § 12 of the APA. 

§ 1011(c)—Hffective Date. The draft proposes that the Act become 
effective on the 180th day after the date of its enactment. Changes are not 
to be mandatory as to any agency proceeding with respect to which hearings 
under § 1006 have been commenced prior to the effective date and the 
amendment made by the Act to section 1009 of the Administrative Pro- 
cedure Act of 1946 (relating to judicial review of orders and decisions) are 
not made applicable to any action or appeal which is pending before any 
court on the effective date of this Act. These exceptions are similar to those 
in the McFarland Act of 1952, § 19. 
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1. ©. C. UNIFORM SYSTEM OF ACCOUNTS FOR RAILROAD COMPANIES 
NO. 32153 


(49 C. F. R. 10) 
Notice of Proposed Rule Making 


Pursuant to section 4(a) of the Administrative Procedure Act 
notice has been given by the Interstate Commerce Commission that 
effective July 1, 1957, unless otherwise ordered in the interim, the 
Uniform System of Accounts for Railroad Companies will be modified 
as follows: 


(1) Provide for inclusion in net income of all gains and losses, 
except special and extraordinary items which are not iden- 
tifiable with usual or typical business operations of the 
period. 


Remove the present requirement that appropriations in the 
category of disposition of net income shall be shown on the 
income statement. 


Apportion federal income taxes according to sources or classes 
of income. 


Provide rules for ultimate disposition of ‘‘ Acquisition Adjust- 
ment’’ which resulted principally from adjustment of capi- 
talization and property valuation in reorganization and 
mergers. 


Provide a current liability account for maturing debt obliga- 
tions which are to be paid within one year. 


Reduce the cash balances reported in financial statements by 
the amount of bank checks and drafts released to payees. 


Provide that definite liabilities for unpaid claims in process 
of settlement covering injuries to persons, loss and damage, 
and other casualties and similar items shall be transferred 
at the close of the year from reserves to current liability 
account. 


Provide that amounts charged to the accounts prescribed for 
operating expenses and other accounts for conducting trans- 
portation operations shall be just and reasonable, and that 
any payment in excess of just and reasonable charges shall 
not be included in such accounts. 


(9) Provide a special balance sheet account to show liability for 
Federal income taxes, apart from other taxes. 


Any interested person may on or before May 31, 1957, file with the 
Commission’s Secretary written views or arguments to be considered in 
this connection, and may request oral argument thereon. 


April 12, 1956. 
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Interstate Commerce Commission Among 


Federal Regulatory Agencies to be Scrutinized 
by House Special Subcommittee 


A number of federal agencies will be subject to scrutiny by a special 
subcommittee of the House Committee on Interstate and Foreign Com- 
merce. They include the Interstate Commerce Commission, Federal 
Communications Commission, Civil Aeronautics Board, Federal Power 
Commission, Federal Trade Commission, Food and Drug Administration, 
and Securities and Exchange Commission. 

By a record vote of 225 to 143, the House of Representatives on 
April 11 adopted H. Res. 191, amending H. Res. 152, 85th Congress, to 
provide $350,000 for investigative studies by the House Committee on 
Interstate and Foreign Commerce. Of this amount, $250,000 is for the 
use of the special subcommittee, designated the Subcommittee on Legis- 
lative Oversight, with Representative Morgan M. Moulder, Democrat, of 
Missouri, as chairman. This committee is to determine whether the 
federal government regulatory agencies are carrying out the laws, as 
Congress intended. 

Majority party members of the House have reported they are getting 
complaints from many persons, alleging that some agencies are not 
meting out fair treatment. They report strongest complaints have been 
voiced against the Federal Communications Commission, which allocates 
radio and TV channels, the Interstate Commerce Commission, which 
regulates railroads, motor carriers, water carriers and forwarders, and 
the Civil Aeronautics Board, which is empowered to authorize air routes. 

Republican Leader Martin objected to the inquiry on grounds of 
economy. He pointed to the cost, stating, ‘‘If we’re going to have 
economy in this government, we’ve got to practice a little in the House.’’ 

Speaker Rayburn took the opposite view, declaring that the inquiry 
would be worth every penny spent. Mr. Rayburn is interested because 
he played a leading part as chairman of the House Commerce Committee 
in the 1940’s in enacting legislation which established many of the agen- 
cies the subcommittee proposes to investigate. 

Chairman Oren Harris, Democrat, of Arkansas, of the House Com- 
mittee of Interstate and Foreign Commerce, in defining the scope of the 
subcommittee stated : 

‘The special subcommittee has functions as outlined in Section 136 
of the Legislative Reorganization Act of 1946. Each standing legislative 
committee of the House was given the responsibility of exercising con- 
tinuous watchfulness and appraising the administration of the laws of 
the agencies of Government within the jurisdiction of the committee. 
The work was referred to in that act as ‘legislative oversight.’ The term, 
according to Webster’s, means ‘watchful care or supervision.’ ’’ 

The purposes of the scrutiny are stated as follows: 
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‘*To examine the execution of the laws by the administrative agen- 
cies, administering laws within the legislative jurisdiction of the com- 
mittee, to see whether or not the law as Congress intended in its enact- 
ment has been and is being carried out or whether it has been and is 
being repealed or revamped by those who administer it.’’ 

The other eight members making up the Subcommittee on Legis- 
lative Oversight are: Democrats, John Bell Williams, Mississippi; Peter 
F. Mack, Illinois; John J. Flynt, Jr., Georgia; John E. Moss, California; 
and Republicans, Joseph P. O’Hara, Minnesota; Robert Hale, Maine; 
John W. Heselton, Massachusetts ; John B. Bennett, Michigan. 

Chairman Harris and Charles A. Wolverton, of New Jersey, rank- 
ing minority member of the House. Commerce Committee, will be 
ex officio members of the subcommittee, with voting privileges. 





Rail Transportation 


By Joun F. Doneuan, Editor 


FORMAL MATTERS 
Ex Parte No. 206 


Division 2 of the I. C. C. has denied a motion filed by the Southern 
Traffic League, Inc., requesting the Commission, as a part of its investi- 
gation concerning increased freight rates to organize and institute 
special inquiries into and concerning (1) the wide discrepancy between 
prior general freight rate increases and the corresponding revenue reali- 
zations by the rail carriers, and (2) the effect on the carriers and the 
shippers of the existing Federal excise taxes on transportation charges, 
both freight and passenger. 





Terminal Area Piggy Back Services 


In the proposed report of I. C. C. Examiner Walter L. Baumgartner, 
in Docket 31979—The Long Island Railroad Company v. The Delaware, 
Lackawanna & Western Railroad Co., released by the Commission on 
April 17, it is recommended that the Commission find ‘‘that the trans- 
portation by the defendants of freight in truck trailers over the public 
highways between their respective rail terminals in New Jersey and the 
premises of consignors and consignees in the Borough of Queens, New 
York City, in connection with the line-haul movement of such freight in 
trailer-on-flatear service is bona fide terminal-area collection-and-delivery 
service incidental to transportation by railroad within the meaning of 
section 202(c) of the Act, and may be lawfully performed without a 
certificate issued under part II of the Act. It is further recommended 
that the Commission should find that the tariff schedules filed by each 
of the defendants, Lackawanna and Erie, providing for the inclusion 
of a portion of Queens in each case within its New York, N. Y. terminal- 
area have not been shown to be unlawful and that the complaint should 
be dismissed. 





Iron & Steel Rail Rates—Within and To Southwest 


The proposed report of Examiner Richard S. Ries in Docket 31865 
recommends that the Commission find all-rail rates on manufactured 
iron and steel articles, in carloads, minimum 40,000 pounds, are shown 
to be just and reasonable and otherwise lawful. The Examiner further 
recommends that the Commission grant—with conditions as specified— 
fourth section applications Nos. 30948, 30973, 31100, 31315 and 31448. 
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Tennessee Intrastate Freight Rates 


By order dated April 9 in Docket 32123 the I. C. C. has announced 
the institution of a 13th section proceeding into intrastate freight rates 
in Tennessee, as a result of the refusal of the Tennessee Public Service 
Commission to permit increases therein corresponding to increases au- 
thorized for comparable interstate rates by the I. C. C. in Ex Parte 196 
and 206. The proceeding is being assigned for hearing at a time and 
place which the Commission will designate by later order. 





Agreement No. 7 Complaint Proceeding 


On April 5 Division 2 of the I. C. C. issued its further order in 
Dockets 31774 and 31824, representing proceedings in which a number 
of members of the American Short Line Railroad Association are seeking 
modification of the provisions of the AAR per diem, mileage, demurrage 
and storage agreement, filed as Application No. 7 under section 5a, 
providing that the last paragraph of its order entered on March 7, 1957 
is being modified ‘‘to avoid undue hardship,’’ so as to provide that 
‘continued approval of the agreement in Section 5a Application No. 7 
be, and it is hereby, withdrawn, effective June 22, 1957, unless advice 
is received from applicants on or before that date that the agreement 
and the procedures thereunder have been modified in accordance with 
the findings’’ as set forth in the report issued by Division 2 on March 7. 





Railroad Passenger Train Deficit 


Division 3 of the I. C. C. has announced that the initial hearing in 
regard to the above-captioned proceeding (Docket 31954) will begin at 
10 A. M. (city time), June 18, in Washington before Examiner George 
Vandiver. All interested parties have been served with a notice specify- 
ing some 15 different subjects which will be presented by respondents 
and other parties. The order further states that exhibits and testimony 
prepared by the respondents will be served upon all parties not later 
than 20 days prior to the hearing. 





Iron Ore—Boston, Mass. to Youngstown, Ohio 


In its report on reconsideration in I&S Docket 6074 the I. C. C. 
has affirmed a prior finding (299 I. C. C. 195) that proposed reduced 
rates on iron ore from Boston, Mass. to the Youngstown, Ohio area are 
not shown to be just and reasonable. In the schedule under considera- 
tion the carriers had proposed a reduced rate of $3.035, with a cost 
figure of $2.76 per gross ton. The Commission found the cost figure 
to be $3.43 per ton, and on reconsideration found a total out-of-pocket 
cost of $3.259. In commenting on the fact that such cost would exceed 
the proposed rate by 22.4 cents, the Commission stated : ‘‘On this basis, 
and without considering any allowance for return on investment, we 
must conclude that the proposed rate is non-compensatory and there- 
fore unlawful.’’ 
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N. C. & St. L.-L. & N. Merger 


Federal Circuit Court Judge John D. Martin has issued a temporary 
injunction restraining proposed merger of the N. C. & St. L. and the 
L. & N. as authorized by an I. C. C. order, pending the hearing of argu- 
ments on May 7 and 8 in the suit brought by the City of Nashville to 
block the merger. In recognition of the issuance of the injunction the 
Commission on April 12 suspended the effective date of its approval 
pending its further order. 





A. C. & Y. Overhead Traffic Routing 


In its report and order dated April 8 and released April 19, in 
I&S Docket 6234, Division 3 of the Commission has found that the pro- 
posed cancellation of joint rates from origins in transcontinental and 
western trunk line territories to eastern trunk line destinations over 
certain routes embracing the line of the Akron, Canton & Youngstown 
Railroad as an intermediate carrier is not shown to be consistent with 
the public interest and to result in unlawful discrimination between 
connecting lines. 

In its accompanying order the respondents to the proceeding are 
required to cancel the schedules involved on or before May 17, 1957 
upon not less than one day’s notice, without prejudice, however, to the 
establishment of specific routes not inconsistent with the views of the 
Division as set forth in its report. 





Separation of Operating Expenses—Freight and Passenger 


The I. C. C. has caused to be published in the April 11th issue of 
the Federal Register its notice of proposed rule-making dated April 5, 
in which notice is given that Division 2 of the I. C. C. has under con- 
sideration the matter of revising its rules governing the separation of 
operating expenses, railway taxes, equipment rents, and joint facility 
rents between freight service and passenger service on Class I railroads 
including switching and terminal companies. It stated that particular 
attention will be given to bases for distributing those expenses which 
are not directly related solely to freight service, or solely to passenger 
and allied services, so that the separation will be more equitable and 
informative, and generally more useful to the Commission, the carriers, 
and the general public. 

This rule-making proceeding is being made currently with the 
general investigation instituted by the Commission in Docket No. 31954, 
Railroad Passenger Train Deficit, and any revision of the said rules will 
be considered with other subjects included in that investigation. 





Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 


I. C. C. Division 1 Holds Two-Way Joint Leasing of Truck 
by Shippers to be For-Hire Carriage 


In an investigation instituted by Division 1 into practices of equip- 
ment Rental, Inc., and others, under the heading MC-C-1894, the I. C. C. 
considered whether or not certain truck equipment rental companies 
were engaged in interstate commerce for compensation as common or 
contract carriers. The Division found round-trip motor carrier opera- 
tions composed of an outbound interstate movement of property owned 
by one shipper and an inbound interstate movement of property owned 
by another, in a unit of equipment leased without a driver by a rental 
company to the shippers jointly, to be for-hire transportation. The 
Division also found that operations in which a unit of equipment owned 
by a shipper was leased with a driver to another shipper constituted 
for-hire transportation by the lessor. 

In the cases under investigation, it was disclosed that on a repre- 
sentative round trip, a tractor and trailer owned by Equipment Rental 
was used by Ludman to transport windows from Miami to Cincinnati, 
and on the return, by Glass, Inc., for a shipment of glass from Charles- 
ton, West Virginia, to Uleta, Florida. The round trip was arranged by 
Traffic Advisory Service, Inc., in accordance with an agreement between 
Ludman and Glass. Similar arrangements were also made by Private 
Carrier Advisory Service, Inc. 

Division 1 also found that Universal Awning and Window Company 
shipped alumnium windows from Miami to Indianapolis, and Ludman 
had aluminum shipped from Chicago to Miami in a unit of equipment 
owned by Wynn’s Truck Rentals. It was also brought out that Ludman 
shipped aluminum windows to New Orleans, from which point another 
company shipped rice to Miami. In the latter instance, the equipment 
was leased from General Truck Rentals, Inc. 

Division 1 stated: ‘‘In a typical lease agreement, an equipment 
rental company is called the ‘owner’, two named shippers are called the 
‘lessee’, a tractor and trailer are identified, and provision is made for the 
computation of charges at 20¢ a mile. 

‘‘The lease agreements used by the three rental companies contain 
substantially the same provisions respecting the rights and obligations 
of the owner and lessee. 

‘‘The owner agrees to furnish fuel, oil, lubricants, tires, and all 
other operating supplies and accessories necessary for the efficient opera- 
tion of the vehicle during the period of the lease, to maintain the equip- 
ment in safe operating condition, and to obtain public liability and 
property damage insurance, excluding cargo insurance, at his own cost.’’ 
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The arrangements also provided for the lessee to furnish the driver, that 
upon written complaint of the owner specifying reckless or abusive 
vehicle handling or any other incompetence by a chauffeur, the lessee 
would be obligated to replace such a driver. 

After noting the activities of the advisory companies, Division 1 
stated: ‘‘The equipment leases and the activities of the traffic advisory 
corporations in supervising the entire operations in behalf of the ship- 
pers, must be considered, together with the different commodities han- 
dled, the broad territorial scope of the operations conducted, and the 
number of shippers served. When this is done, the true nature of the 
enterprises is revealed. Until such time as appropriate authority is 
obtained from this Commission, the persons concerned, who are not 
parties thereto, are admonished to discontinue participating in these 
unauthorized for-hire operations.’’ 

The conclusions of Division 1 differ from those of the examiner, 
whose report brought intervention of many motor carrier conferences and 
the National Motor Freight Traffic Association, Inc. 





Supreme Court Hears Argument on I. C. C. Authority to 
Extend Temporary Operating Authority 


The U. S. Supreme Court recently heard arguments on the legality 
of the practice of the Interstate Commerce Commission in extending 


temporary operating authorities to carriers in cases where timely appli- 
cations for renewal have been made during the pendency of permanent 
authority pleas. The I. C. C. was joined by Pan-Atlantic Steamship 
Corp. in its defense of the practice of extending temporary authorities 
beyond the 180-day limit provided in the Motor Carrier and Water Car- 
rier parts of the Interstate Commerce Act. Opposing this interpretation 
of the Commission’s authority were counsel for the Department of 
Justice and the Eastern and Southern Railroads. 

The provisions of section 311(a) and section 210(a) of the Interstate 
Commerce Act are similar in that they provide for the granting of 
temporary authority for not more than ‘‘an aggregate of 180 days.’’ The 
Commission defended the extension of temporary operating authorities 
beyond the 180-day limit with a provision of the Administrative Pro- 
cedure Act, section 9(b). 

The basic issue was brought to the Supreme Court once before in the 
case of Stone’s Express, Inc. vs. United States, in which case the Federal 
Court held that the I. C. C. was without power to extend temporary 
authority beyond 180 days. This case was appealed to the Supreme 
Court but during the pendency of the appeal, the I. C. C. disposed of 
Stone’s Express companion application for permanent authority thus 
the issue was rendered moot. 

Pan-Atlantie’s application seeks authority for operations between 
ports of the Atlantic and Pacific coasts by way of the Panama Canal. 
Permanent authority is sought for such operations, and pending the final 
determination the carrier has been operating under a temporary author- 
itv. It became apparent that the permanent authority request would not 
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be disposed of before the expiration of the 180 days, and applicant was 
furnished an extension of its temporary authority. This was opposed 
mainly by the railroads, who contended that the temporary license is 
‘quite different’’ than the permanent authority sought. 

The Court was urged to be mindful of the ‘‘practicalities’’ of ad- 
ministering a law such as the Interstate Commerce Act. It was also 
stressed that this is not merely a controversy between the railroads and 
the Commission, but one in which the ‘‘combined interest’’ of the water 
carriers and the public is at stake. 

While this case involves principally water carriers, and the water 
earrier portion of the Interstate Commerce Act, it would be equally ap- 
plicable to motor carrier operations. 





Truck License Fees Exceed Auto Tag Receipts in Pennsylvania 


A recent release from the State of Pennsylvania indicates that truck 
and trailer license fees paid by Pennsylvania owners of trucks exceed 
the amount paid by automobile owners. The statistical summary of the 
Bureau of Motor Vehicles shows that for 10 months of the current 1956- 
1957 truck license year to March 31, the fees for truck and trailer tags 
amounted to $32, 321, 827, an increase of 32% over the $24,520,984 total 
for a ten-month period ending March 31, 1956. Auto license fees at the 
end of 1956-57 tag year were $32,217,773. Truck tags issued at the end 
of the ten-month period totaled 555,258, trailers 108,809, while the auto- 
mobiles for the full year to March 31, 1956, totaled 3,358,853. 





Maryland to Require Interstate Carriers to Purchase Fuel in Maryland 


The State of Maryland has joined the list of States which will re- 
quire interstate motor carriers to purchase fuel within the State of 
Maryland commensurate with the miles traveled and make quarterly 
reports. The road use fuel tax measure was approved by the Maryland 
legislature and signed by the Governor and will become effective October 
1, 1957. The new law applies to both out-of-State and Maryland 
domiciled trucks and bus operators whether operated privately, for- 
hire, owned or leased. Basically it requires the operators to pay in 
Maryland a tax equivalent to the 6c per gallon levy on gasoline on all 
mileage traveled within the State. Specifically, the law aims to collect 
tax from vehicles which come into the State with fuel already in their 
tanks and consequently do not purchase fuel in Maryland. 

Carriers will have to secure a $1 metal tag on all out-of-State 
vehicles and the law has a refund provision which will permit either 
erediting on a future report or actual refund of tax paid on fuel pur- 
chased in Marvland and used in another State provided the other State 
has a similar reporting law. Peculiar to the Maryland law is a provision 
which will permit Maryland to enter into reciprocal agreements with 
States that do not have a similar law and allow carriers from such States 
to operate without the necessity of making quarterly reports or register- 
ing. This reciprocity, however, is not automatic and must be specifically 
negotiated by the various States. 
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Division 1 Holds Ferry Crossing Time “Off Duty” 


In a recent decision of Division 1 of the I. C. C. interpreting Ex 
Parte MC-40, State Regulations, and in Ex Parte MC-2, Maximum Hours 
of Service of Motor Carrier Employees, it was held that time spent 
by truck drivers on long ferry boat crossings is not, in most cases, charge- 
able as ‘‘on-duty’’ service under Interstate Commerce Commission safety 
regulations. 

The question was raised in a petition by Bonney Motor Express and 
eight other carriers who operate to and from the area of Norfolk, Vir- 
ginia, and use the Little Creek-Kiptopeake Ferry to cross the 20 miles 
of the lower Chesapeake Bay between Little Creek and Kiptopeake, 
Virginia. 

The report points out that four vessels are used to perform the 
service and each has comfortable chairs and rest facilities which may be 
utilized by the drivers of automobiles and trucks. It was further pointed 
out that while crossing by ferry, the drivers were relieved from work 
and all responsibility for performing work, and consequently the drivers 
had been instructed to have their driver’s logs show ‘‘off duty’’ during 
the ferry crossing. 

The I. C. C. field office in Philadelphia, however, notified the various 
carriers of a Bureau of Motor Carriers’ ruling that ferry crossing time 
should be logged as ‘‘on duty’’ and thus raised the question in the pro- 
ceeding. The International Brotherhood of Teamsters intervened taking 
a position similar to that expressed by the Philadelphia field office. The 
Division stated ‘‘We recognize the value of drivers being afforded one or 
more off duty rest intervals to relieve the monotony and fatigue of a 10- 
hour drive such as is now permitted by our regulations. With a view to 
reconciling these factors, our Section of Motor Carrier Safety now has 
this problem under consideration to determine whether and to what 
extent proposed rule changes are desirable.’’ 

The interpretation given ‘‘off duty’’ periods for the ferry trips does 
not apply to drivers of trucks hauling explosives or other dangerous 
articles. They are required to remain with their vehicles and the exercise 
of this precaution will be regarded as ‘‘on duty”’ time. 





Examiner Proposes Re-Working of Pickup and Delivery Rule 
in Labor-Dispute Situations 


A hearing examiner proposed on April 11, that the Interstate Com- 
merce Commission order cancellation of a tariff provision designed to 
notify shippers of labor-dispute situations in which the carrier might 
not provide pickup and delivery service. He suggested new language. 
however, which would eliminate the ‘‘vague and ambiguous’’ terms of 
the rule. 

Examiner Henry C. Lawton proposed that the Commission find 
unjust and unreasonable similar rules in effect in tariffs filed by certain 
western railroads and motor carriers. 
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He noted that the rules in the various tariffs involved in the pro- 
ceeding generally were referred to as an ‘‘impracticable operations’’ rule 
and specified that ‘‘nothing in this tariff shall require the carrier to 
perform pickup or delivery’’ in specified situations arising out of, or 
related to labor disputes. 

‘*Although the particular language in issue in the different rules 
here under consideration varies somewhat,’’ he said, ‘‘in general it re- 
lates to ‘strikes, riots, picketing, or other labor disturbances’. The broad 
question presented is whether the rules are lawful in purporting to ad- 
vise shippers that the respondents consider they are excused from per- 
forming pickup or delivery service by reason of such disturbances.’’ 

Mr. Lawton found the rules to be vague as to the location at which 
the strike or other labor disturbance might prevent pickup and delivery 
service, and ambiguous as to the kind of labor disputes involved. Two of 
them, for example, referred to any riot, strike, picketing ‘‘or other labor 
disturbance. ”’ 

‘‘A form of rule,’’ he added, ‘‘which would meet the ambiguities 
noted and provide more reasonable notice to the shippers as to lawful 
excuses for failing to provide pickup and delivery service in labor dis- 
putes would be in the following form: 

‘‘TImpracticable operation. Nothing in this tariff shall require the 
earrier to perform pickup or delivery service at any location from or to 
which it is impracticable, through no fault or neglect of the carrier, to 
operate vehicles because of : 

‘* Any riot, strike, or picketing at such location.’’ 

Mr. Lawton’s proposed report was issued in No. 31944, Pickup and 
Delivery Restrictions—California—Rail. It also embraced five similar 
proceedings, all consolidated on one record. They are I & S M-8291, 
I & S M-8306, I & S M-8352, MC-C-1934, and MC-C-1936. 





New I. C. C. Rules Designed to Aid Shippers of Household Goods 


The Interstate Commerce Commission announced on April 12, it has 
adopted rules designed to give maximum information to persons shipping 
household goods and to standardize the movers’ process of estimating the 
charges to be assessed. 

The Commission’s order modifies the rule in Ex Parte No. MC-19, 
Practices of Motor Common Carriers of Household Goods, governing 
determination of weights, and adopts new rules providing for estimates 
by the carriers, provision of certain information to the shippers, and 
specific notice to shippers of minimum weight provisions when they 
apply. 

The Commission’s order, issued by Division 1, grew out of a rule- 
making proceeding in which the Division considered seven rules sug- 
gested by the Bureau of Motor Carriers, as well as representations by 
household goods carriers. 

The Commission adopted a rule on estimates designed to standardize 
and stabilize the estimating process and to inform inexperienced shippers 
that the estimate is merely an educated guess. Basically, the rule re- 
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quires that estimates be based on the cubic footage of the goods to be 
transported, with a conversion of that figure to pounds at the rate of 
not less than 7 pounds per cubic foot. 

The new rule is a modified version of a rule adopted in 1947 and 
vacated in 1950. Since then, the Commission noted, a great majority of 
the household goods carriers have adopted estimating procedures similar 
to those in the new rule. 

The Commission ordered that constructive weights will be allowed 
only where no adequate scale is available at origin, destination, or en- 
route, and emphasized that the weight must be obtained at or near the 
point of origin, or at the nearest certified scale in the direction of move- 
ment of the shipment. A uniform weight ticket was also prescribed. 

Another new rule requires carriers to provide prospective shippers 
with an information circular designed to forewarn the shipper of some 
of the pitfalls into which he might stumble. Similar circulars drawn up 
by trade organizations are already in general use, the Commission noted. 

The Commission also ordered that no common carrier shall accept 
a shipment which appears to be subject to the minimum weight charges 
in its tariff without properly advising the shipper of the minimum 
weight provision. 





Ex Parte MC-43, Lease and Interchange of Vehicles by Motor Vehicle 


The U. S. District Court for Maryland, at Baltimore, on April 18, 
refused to grant a temporary injunction which would have further 
restrained the Interstate Commerce Commission from enforcing the 30- 
day requirement under section 207.4(a)(3) of its regulations in Ex 
Parte No. MC—43, Lease and Interchange of Vehicles by Motor Carriers. 

The 10-day restraining order against enforcement of the so-called 
30-day rule, issued earlier by the same court, expired by its own terms 
at 10 a. m., Friday, April 19, 1957, thus leaving the Commission free to 
enforce the 30-day requirement. 

The complaint was heard on its merits on May 1, 1957. 





Freight Forwarder Regulation 


By Gms Morrow, Editor 
President and General Counsel, Freight Forwarders Institute 


Application of Freight Forwarder to Acquire Motor Carrier Denied 


The I. C. C., Division 4, by order dated March 27, 1957, in No. 
MC-F-6415, Howard Terminal—Control—El Dorado Motor Transpor- 
tation Co., denied the application of Howard Terminal, of Oakland, 
California, to acquire control of El Dorado Motor Transportation Com- 
pany, of Sacramento. 

In its report the Division pointed out that Howard Terminal was 
issued a freight forwarder permit, in Docket FF-8, on June 6, 1946. 
Subsequently, Terminal filed a Form BMC-75 statement describing 
motor carrier operations in interstate and foreign commerce under the 
partial exemption of the second proviso of section 206(a). Other 
BMC-75 statements were later filed. 

In addition to conducting interstate motor operations under the 
proviso to section 206(a), Terminal controls, through stock ownership, 
Howard Terminal Railway, a railroad providing switching service and 
subject to part I of the Act. 

El Dorado, which Terminal sought to acquire, holds a certificate 
from the Commission and also conducts interstate operations in accord- 
ance with the proviso to section 206(a). 

The Division said that the Commission had jurisdiction under 
section 5 to consider the transaction, but pointed out that under part IV 
of the Act, section 411(a)(1), it is unlawful for a freight forwarder, 
or any person controlling, controlled by, or under common control with 
a freight forwarder, to acquire control of a motor carrier. It also said 
that at the time Terminal was granted rights to operate as a freight 
forwarder it held no rights as a motor carrier, and added: ‘‘There is 
serious doubt that it would have received its freight forwarder permit 
had it been so operating [as a motor carrier] at that time, because of the 
provisions of section 410(c) ...’’ The Division also said that ‘‘. . . in 
our opinion Terminal’s proviso operations have been and are unlawful.’’ 

The Division said: ‘‘We have no alternative but to administer the 
law as written. Any hardships that may result from applying the law 
as written are properly for consideration by the Congress rather than 
by us.’’ The conclusion was reached that: 


‘“We find that the transaction is not one which we may approve 
under section 5, in view of the provisions of part IV, of the act, 
and that the application accordingly should be denied.’’ 


Terminal has since filed with the Commission an application to 
transfer its freight forwarder operating rights to Terminal Shipping 
and Services Co., a wholly owned subsidiary (FF-246). 


—914— 
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Show Cause and Revocation Orders—Freight Forwarder Rights 


The Commission has issued orders calling upon Ginnane Weber 
Trucking Co., Inc. (FF-158) and Vincent Romano, d/b/a Seaford Trans- 
portation Company (FF-165) to show cause why the permits issued to 
them authorizing freight forwarder operations should not be revoked 
for failure to perform the service authorized. 

By another order, dated March 21, 1957, the Commission revoked 
the freight forwarder permit of Fish Forwarding Co., Inc. (FF-157). 





Freight Forwarder Application Dismissed 


At the request of the applicant, the Commission has dismissed the 
application for authority to institute freight forwarder operations filed 
by Empire Household Shipping Company of New York, Inc., docketed 
as FF-245. 
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0. REGULATION 
Ol. State Regulation 


01.0 Generally 


01.0 While it is true that the several states may regulate interstate 
carriers for purpose of safety, may extract highway maintenance fees, and 
require that they be identified, they may not, even in the absence of dele- 
gated Federal power, regulate and limit the number of such carriers on 
basis of public need. Compare 344 U. S. 157 and 267 U. S. 307. Ex Parte 
MC-48, Determination of Jurisdiction over Transportation of Petroleum & 
Petroleum Products by Motor Carriers Within a Single State, .... M. C. C. 

, 3-7-57, Commission. 


02. Federal Regulation 


02.0 Interpretation of Act 
02.00 Generally 


02.00 Since the Act is remedial in its purpose, it must be construed 
liberally, and exceptions from its sweep must be construed strictly. See 
286 U. S. 299. Ex Parte MC-48, Determination of Jurisdiction over Trans- 
portation of Petroleum & Petroleum Products by Motor Carriers Within a 
Single State, = = G , 8-7-57, Commission. 


02.2 steutate & Foreign Commerce 
02.22 Intrastate Traffic via Interstate Route 


02.22 Commission has found in numerous proceedings that transpor- 
tation of shipments in bona fide operations between points in same state, 
moving over authorized regular or irregular routes through another state or 
through an authorized gateway point in another state to which a carrier is 
authorized to transport a given shipment from a point in a particular state 
and from which it is authorized to transport the same shipment to a point 
in the same state, constitutes transportation in interstate commerce. Compare 
24 M. C. C. 780 and 51 M. C. C. 175. 


In absence of any showing that use of authorized irregular routes is a 
subterfuge to avoid state regulation, or other than a logical and normal 
operation from a point in Va. through carrier’s headquarters at Bluefield, 
W. Va. to a destination in Va., the operation constitutes bona fide transpor- 
tation in interstate commerce. Routes employed are not unduly circuitous. 
MC-30471, Service Storage & Transfer Co., Inc.—Petition for Declaratory 
Order, .... M. C. C. , 3-29-57, Div. 1. 


02.24 Interrupted Through Movement 


02.24 In determining ‘‘the essential character of the commerce,” the 
factor most often relied on is the fixed and persisting transportation intent 
of shipper at time of shipment. As applied to type of traffic involved here, 
major manifestations of this intent, or absence thereof, may be found in the 
following: (1) at the time of shipment, there is no specific order being 
filled for a specific quantity of a given product to be moved through to a 
specific destination beyond terminal storage; (2) terminal storage is a 
distribution point or local marketing facility from which specific amounts 
of product are sold or allocated; and (3) transportation in furtherance of 
this distribution within a single state is specifically arranged only after sale 
or allocation from storage. These things establish that continuity of trans- 
portation has been broken, that initial shipments have come to rest, and that 
interstate journey has ceased. Compare 275 U. S. 257. 48 M. C. C. 719 
overruled in part. Ex Parte MC-48, Determination of Jurisdiction over 
Transportation of Petroleum & Petroleum Products by Motor Carriers Within 
a Single State, .... M. C. C. , 3-7-57, Commission. 
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04. Exempt Operations 


04.2 Transportation by Water 
04.22 Combination with Nonexempt Articles 


04.22 Nonbulk commodities cannot be included in a tow of bulk com- 
modities, which are exempt under provisions of sec. 303(b) of Act, without 
subjecting the entire cargo to regulation, regardless of how responsibility to 
shippers under bills of lading may be divided among two or more carriers. 
294 1. C. C. 796. 


Where a barge or barges of nonbulk commodities are towed in same unit 
with bulk commodities, such towage, if performed for other carriers subject 
to the Act, is exempt under provisions of sec. 303(f)(2) of Act. No. 82038, 
Commercial Transport Corp.—Exemption, Secs. 303(b) & 808(f) (2), .... 
I. C. C. ...., 8-20-57, Div. 4. 


04.9 Operations Within a Single State 


04.90 Generally 


04.90 Commission obviously has power in a duly instituted proceeding, 
such as this investigation of interstate movements of commodities, which 
have had a prior movement by rail, pipeline, motor, or water from an origin 
in a different state, to take testimony bearing on transportation questions 
formally presented before the Commission by applications for interstate 
operating authority. Motion to dismiss overruled. Ex Parte MC-48, Deter- 
mination of Jurisdiction over Transportation of Petroleum & Petroleum 
Products by Motor Carriers Within a Single State, .... M. C. C. .. 
3-7-57, Commission. 


05. Types of Carriage 


05.0 For-Hire Carriers 
05.00 Generally 


05.00 Round-trip motor-carrier operations composed of an outbound 
interstate movement of property owned by one shipper and an inbound inter- 
state movement of property owned by another, in a unit of equipment leased 
without a driver by a rental company to the shippers jointly, found to be 
for-hire transportation within purview of part II of Act. Similar operations 
in which a unit of equipment owned by a shipper was leased with a driver 
to a respondent shipper, found to constitute for-hire transportation by lessor. 
MO-C-1894, Equipment Rental, Inc., General Truck Rentals, Inc., Wynn’s 
Truck Rental, Inc., Glass, Inc., Ludman Corp.—Investigation of Operations, 
coee Me GC. G. ccc cy SOOT, D8. 1. 


1. PROCEDURE 


10. Generally 


10. Procedural due process requires a full hearing and consideration 
of entire record made in every proceeding. No. 30578, Consolidated Render- 
ing Co. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. ...., 3-18-57. Com- 
mission. 


11. Proceedings 


11.0 Declaratory Orders 
11.00 Generally 


11.00 Petition for a declaratory order construing or interpreting 
petitioner’s certificate is satisfied by finding that operations described are 
within authority granted. Alternatively petition requested an order inter- 
preting certificate. MOC-30471, Service Storage & Transfer Co., Inc.— 
Petition for Declaratory Order, .... M.C.C. ...., 3-29-57, Div. 1. 
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11.1 Rulemaking 
11.18 Request for Oral Hearing 


11.13 There is no indication as to what information might be fur- 
nished at an oral hearing, nor in what respect, if at all, the interests of such 
members are in any manner jeopardized by procedure here adopted. Ade- 
quate opportunity has been afforded all interested parties to voice their 
thoughts in the matter and to show the manner in which their interests 
are likely to be affected. Request for oral hearing denied. Existing rules 
modified and additional rules prescribed. Ex Parte. MOC-19, Practices of 
Motor Common Carriers of Household Goods, .... M. C. C. , 3-28-57, 


Div. 1. 
13. Pleading 


13.7 Amendments 
13.70 Generally 


13.70 Amendment to change application only with regard to proposed 
operations over local streets to meet objections of local officials in two com- 
munities, does not alter nature of application as originally proposed. Amend- 
ment allowed. MOC-115116, Suburban Transit Corp. Com. Car. App., .. 

» 4-11-57, Div. 1. 


15. Parties 


15.0 Necessary Parties 
15.08 Applicants 


15.03 Individuals in control of Howard Terminal, which corporation 
seeks authority to control El Dorado, are necessary parties within meaning 
of principle in 39 M. C. C. 271, and with filing of supplemental application 
by those individuals for appropriate authority, Commission has jurisdiction 
under sec. 5 of Act to consider transaction. MO-F-6415, Howard Terminal— 
Control—El Dorado Motor Transportation Co., .... M. C. C. , 3-27-57, 


Div. 4. 
16. Proof 


16.2 Burden of Proof 
16.23 I & S Proceedings 


16.23 Sec. 216(g) of Act provides that burden of showing that pro- 
posed ratings are just and reasonable is upon the proponent thereof. I & 8S 
M-8655, Exceptions Rating—Hardware & Wire Goods, .. M. C. 

3-18-57, Div. 3. 


16.5 Testimony 
16.56 Evidence in Another Proceeding 


16.56 Record made in MC-F-6230 was not incorporated as part of the 
record in this proceeding and may not properly be considered in determining 
whether or not this transaction would be consistent with the public interest. 
MC-F-6195, Super Service Motor Freight Co., Inc.—Control—Harrison Motor 
Freight, 3-29-57, Div. 4. 


16.6 Documents 
16.66 Voluminous Evidence Rule 


16.66 Underlying data consisting of freight bills and microfilms, the 
original bills having been properly destroyed, submitted in support of ab- 
stracts at further hearing, represents best evidence available and afforded 
protestants ample opportunity to check authenticity and accuracy of ab- 
stracts. They were properly considered by the board. MO-753820, Sub 45, 
Campbell Sixty-Six Express, Inc. Ext.—Alternate Route—Mo.-Ark., 

» , 3-29-57, Div. 1. 
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16.7 Admissibility 
16.75 Hearsay 


16.75 Commission has long accepted as sound the general principle 
that petitions, letters, affidavits, and questionnaires, or cumulative data 
resulting from surveys conducted by means of telephone calls and letters, as 
here conducted, are inadmissible, over objection, due to lack of opportunity 
for opposing parties to cross-examine. Exhibit based on survey was not 
admissible. See 43 M. C. C. 543, 547. Compare 63 M. C. C. 569. MO-9115, 
Sub 43, Oregon-Nevada-California Fast Freight, Inc. Ext.—San Jose, Calif., 
were * Cc. , 4-4-57, Div. 1. 


16.76 sie 


16.76 There was no waiver in connection with signing of statement at 
supplemental investigation, as statement was apparently signed under a 
mistake of fact as to commodities embraced in term “package groceries.” 
MC-78062, Beatty Motor Express, Inc.—Modification of Permit, .... M. C. C. 

,» 4-4-57, Div. 1. 


17. Hearing 
17.0 Requisites 


17.00 Modified Procedure 


17.00 Verified statement copy was served on exceptant, and it did not 
see fit at that time to reply or to request oral hearing on the fitness issue. 
In circumstances, that exceptant cannot now successfully claim that it has 
been deprived of a full and fair hearing in the matter. MO-110893, Sub 8, 
F. L. Ridge Ext.—Various States, .... M. C. C. , 3-22-57, Div. 1. 


17.3 Conduct of Hearing 


17.84 Recess or Adjournment 


17.34 Authority of a joint board to grant a continuance of a hearing 
to a date to be set by Commission in any proceeding properly before it is @ 
matter within discretion of the board. Board’s action in granting continuance 
herein did not constitute an abuse of that discretion. MO-1158238, R. 
Aley Com. Car. App., .... M. C. C. , 3-12-57, Div. 1. 


17.4 Reception of Evidence 
17.45 Exceptions to Ruling 


17.45 Neither the measure of charges for freight car repairs, taxes, 
depreciation, car-day divisor, and capital charges, nor the formula by which 
the per diem charges were determined is relevant or material in considering 
whether agreement is in accord with provisions of sec. 5a of Act. Examiner’s 
rulings in excluding such evidence sustained. No. 31774, Ahnapee & W. Ry. 
Co. v. Akron & B. B. R. Co., .... I. C. C. , 3-7-57, Div. 2. 


17.49 Waiver of Objections 

17.49 While original reference to actual contract rate was hearsay, 
timely objection to its admission was not taken. Thus, reference to that 
rate in reply statement did not constitute new matter. Motion to strike 
overruled. I & S 6652, Coffee—New York, N. Y. to Buffalo, N. Y., .... 
, 3-22-57, Div. 3. 


18. Decisions 


18.0 Generally 

18.02 Related Proceedings in Single Report 
18.02 There is no substantial basis or geographical relationship re- 
quiring a linking of this proposal with other proceedings for decision. 


MC-F-6005, Consolidated Freightways, Inc.—Control & Merger—Model Truck 
& Storage Co., 4-5-57, Div. 4. 
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18.2 Initial or Recommended 
18.21 By Joint Board 


18.21 After hearing, joint board was unable to agree and in effect 
waived its jurisdiction by failing to issue a recommended report. The mat- 
ter was referred to an examiner who was not present at hearing, pursuant to 
reversion of jurisdiction provisions of sec. 205(b) of Act and General Prac- 
tice Rule 1.14(e). Failure of board to agree is tantamount to nonavail- 
ability referred to in sec. 5(c) of Administrative Procedure Act. Moreover, 
since application is for an initial license, exception thereof in sec. 8(a) of 
AP Act empowers Commission to make a tentative decision or refer pro- 
ceeding to any of its responsible officers for recommendation of a decision. 
Applicant has taken advantage of opportunity to file exceptions to examiner’s 
report. Compare 61 M. C. C. 794 and 52 M. C. C. 207. Procedure followed 
is not prejudicial for neither report and order of board nor of examiner is 
binding on Commission. MC-61231, Sub 7, Alkire Truck Lines, Inc., Ext.— 
Dryers, .... M. C.C. ...., 3-29-57, Div. 1. 


18.21 Sec. 205(a) of Act provides that Commission may designate an 
examiner to advise with and assist joint board, but this is discretionary; and 
there is no provision of Act which requires Commission to do so. 


Sec. 205(b) of Act provides that failure of a duly appointed member 
of a board to appear constitutes a waiver of action on part of state from 
which member was appointed but does not affect duty and power of remain- 
ing members or member of such joint board, if any, to proceed with hearing, 
to consider such matter, and to make a recommendation thereon. MC- 
109665, Sub 3, W. L. Chowning, Jr. & H. G. Ashlock Ext.—Kan., 
E.G. C. .ccce RST, De. 1. 


18.23 By Examiner 


18.23 Under provisions of Administrative Procedure Act, Commission 
has authority to direct a hearing examiner, other than the hearing examiner 
who presides at reception of evidence, to prepare proposed reports in pro- 
ceedings under secs. 1(18) and 5(2) of Act. 275 I. C. C. 167, 180; and 282 
I. C. C. 283, 291. F. D. 19222, Texas & N. O. R. Co. Abandonment, etc., 
4-10-57, Div. 4. 


18.3 Exceptions 


18.35 Defective 


18.35 Although exceptions do not comply strictly with General Prac- 
tice Rule 96, arguments advanced therein can be followed without difficulty; 
and in order to dispose of issues raised without further delay, motion to 
strike is denied. Counsel is admonished, however, that close compliance 
with practice rules is imperative to orderly and expeditious procedure. 
MC-80284, Sub 15, Chrispens Truck Lines, Inc. Ext.—Ohio, 3-25-57, Div. 1. 


18.35 Applicant’s request that appendix attached to protestant’s ex- 
ceptions be stricken is granted, and applicant’s request that appendix to its 
reply be considered is denied. See General Practice Rule 1.86. MOC-52858, 
Sub 53, Convoy Co. Ext.—Boats, .... M. C. C. ...., 3-22-57, Div. 1. 


18.35 Exceptions in reality raise only one issue and are easy to follow. 
Motion to strike denied and exceptions and arguments will be considered, 
although such action is not to be construed as controlling any future ob- 
servance of General Practice Rule 96 as essential to good practice. MC-F- 
6195, Super Service Motor Freight Co., Inc.—Control—Harrison Motor 
Freight, 3-29-57, Div. 4. 





I. C. C. PRACTITIONERS’ JOURNAL 





18.5 Reconsideration 
18.58 Hearings Following Order of 


18.58 Applicant and shipper have been afforded full and reasonable 
opportunity at two hearings to establish need for proposed operations from 
concerned origins. They fail to do so, and there are no compelling circum- 
stances which warrant a further hearing. Accordingly, requests for further 
hearing denied. MC-30887, Sub 59, Shipley Transfer, Inc. Ext.—North 
Bergen, N. J., .... M. C. C. ...., 4-9-67, Div. 1. 


2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.03 Water Carriers 


20.03 The newly constructed lock and canal is a navigational improve- 
ment on an existing waterway, which provides carriers operating on such 
waterway with more flexible and efficient facilities for making passage be- 
tween levels of Mississippi River and Gulf Intracoastal Waterway. In 
utilizing this alternate connection, applicants provide no new service. In 
circumstances, it is clear that construction of Algiers Canal is not completion 
of an uncompleted portion of a waterway as contemplated by sec. 309(d) 
of Act, in connection with which certificate must be obtained from Commis- 
sion to engage in extended service thereover. 49 C. F. R. 305-1. See 285 
I. C. C. 229. W-104, Sub 6, Union Barge Line Corp. Ext.—dAlgiers Canal, 

o E.R ©. 20005 Cee ts ete ee 


20.1 When Interstate Franchise Required 
20.12 Exempt Operations 


20.12 Certain exempt commodities would move at times in L. T. L. 
lots, in mixed loads with nonexempt commodities. In this situation, author- 
ity is required for transportation thereof, and they will be included in list 
of commodities authorized. MC-108207, Sub 38, Frozen Food Express Ext.— 
West Texas, .... M. C. C. ...., 4-5-5657, Div. 1. 


20.2 Administrative Policies 
20.20 Generally 


20.20 Commission does not look with favor upon grants of authority 
duplicating rights previously sold, where circumstances indicate trafficking 
in certificates. Instant application does not represent trafficking in certifi- 
cates. MC-11220, Sub 61, Gordons Transports, Inc. Ext.—Alternate Route— 
Memphis, Tenn. & Birmingham, Ala., .... M. C. C. ...., 3-25-57, Commis- 
sion. 


20.22 Limited Term Certificates & Permits 


20.22 No compelling reason has been suggested by applicant, except 
inconvenience of seeking renewal every five years, why Commission should 
deviate from general policy of restricting certificates authorizing transporta- 
tion of explosives to a five-year term. 64 M. C. C. 299. Operation here in- 
volved is not large, but it would be patently improper to make a safety rule 
of this type applicable only to large operations and not to others conducting 
same type of operation. MC-96489, Sub 21, Bowen Trucking, Inc. Ext.— 
Explosives, .... M. C. C. ...., 3-29-57, Div. 1. 


20.3 Conflicting Applications 
20.30 Generally 
20.30 Reference to pendency of certain other applications has no 
bearing on issues here presented, for each case must be decided on its own 
merits. MC-52629, Sub 87, Huber & Huber Motor Express, Inc. Ext.— 
Tennga, Ga., 4-5-57, Div. 1. 
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20.30 Criteria of a choice between two carriers, both seeking same 
authority, are not based solely upon their relative economic strength; but 
rather the element of overall economy and efficiency of operations and 
familiarity with needs of community sought to be served must be considered 
in a 4 & decision. MC-115116, Suburban Transit Corp. Com. Car. App., 
oon 4 Me Ue Ue , 4-11-57, Div. 1. 


20.88 Joint nite 


20.33 One of seven applicants was formed for purpose of enabling 
six applicants to share in traffic and, at same time, allay shipper’s objections 
to dealing with a multiplicity of carriers. If authority sought were granted 
to former, other six applicants would withdraw applications. Grants of 
authority to six real parties in interest preferred by Division. Whether or 
not applicants subsequently desire to lease or sell authority granted to 
alternative applicant is not relevant to disposition of this proceeding, and 
appropriate procedures are provided by Act for accomplishment of such 
action, should parties decide it is desirable or necessary to _— ss 
MC-2858, Sub = P. W. Snyder, Inc. Ext.—Newark, Del., M. C. C. 

, 3-18-57, Div. 1. 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 Each witness testified about a verifiable incident of some 20 
years ago, which caused him to have some relatively definite recollection of 
relevant facts concerning transportation by predecessor of commodities 
from and to points in question. Record is convincing that predecessor was 
engaged in transportation of products from shipper’s plant prior to July 1, 
1935. MC-78062, Beatty Motor Express, Inc.—Modification of Permit, .... 

A , 4-4-57, Div. 1. 


20.5 Modification of Grandfather Authority 
20.54 Commodities Authorized 


20.54 While Commission has been less inclined to consider modifica- 
tion of certificates and permits, where holder has obtained rights by trans- 
fer, such condition would not necessarily apply where successor had reason 
to consider that permit authorized service, concerning which modification 
is his 4% MC-78062, Beatty Motor Express, Inc.—Modification of Permit, 

M. C. C. , 4-4-57, Div. 1. 


"20.54 Upon petition, certificate authorizing transportation of specified 
articles modified to include right to transport parts of such articles, inde- 
pendently of movement of principal commodity. Issuance of amended cer- 
tificate approved upon compliance by petitioner with certain conditions. 
Prior report, 13 M. C. C. 541, 1-13-39. MC-28441, Lay Trucking Co., Inc.— 
Petition for Modification, .... M. C. C. , 4-8-57, Div. 1 


21. Nature & Extent of Operations 


21.0 Generally 
21.00 Interpretation 


21.00 Any grant of authority recommended by joint board obviously 
is intended to relate only to service to and from intermediate points in con- 
nection with operations in interstate or foreign commerce and does not 
purport to authorize applicants to engage in intrastate commerce. MC- 
109665, Sub 3, W. L. Chowning, Jr. & H. G. Ashlock Ext.—Kan., 

» ae , 3-19-57, Div. 1. 


21.02 Duplication 
21.02 Authority granted conditioned upon coincidental cancellation of 
applicant’s duplicating operating authority. MO-82507, Sub 4, Landwehr 


Transfer & Storage, Inc. Ext.—Commodities, .... M. C. C. , 3-18-57, 
Div. 1. 
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21.2 Dual Operations 
21.22 Common & Contract 


21.22 Although under applicants’ permit shipments may originate at 
one of the points proposed to be served under certificate sought herein, they 
would be transported to points other than in territory here sought; and 
there is little likelihood of any opportunity for discrimination. Holding by 
applicants of certificate to extent authorized herein and of a permit hereto- 
fore issued found consistent with public interest and National Transportation 
Policy. MC-116227, Warren Smith & Duane Polman Com. Car. App., 4-5-57, 
Drv. 1. 


21.4 Joinder of Authority 


21.42 Restrictions 


21.42 There is no indication as to manner in which applicant could 
tack authority granted herein with authority now held to provide any sub- 
stantial service beyond that shown to be required. Restriction not imposed. 
MC-111401, Sub 56, Groendyke Transport, Inc. Ext.—Acids & Chemicals, 

io oe ee , 4-16-57, Div. 1. 


21.5 Points Authorized 
21.58 Cities 


21.53 Unrestricted authority to serve New Brunswick (N. J.) traffic 
circle, which is within corporate limits thereof, in connection with trans- 
portation of passengers to and from New York City, permits carrier to utilize 
any street in community authorized to be served, subject only to local polic- 
ing restrictions, and to provide such service as carrier deems advisable to 
ates” serve point. MC-115116, Suburban Transit Corp. Com. Car. App., 

. ma , 4-11-57, Div. 1. 


21.55 Indefinite Locations 


21.55 Restriction against transportation of shipments of cement, 
destined to sites of oil well locations, would restrict service against points 
with boundaries that are not definite and should not be imposed. MC- 
115480, Sub 1, E. L. Bangerter Ext.—Colo. & Utah, .... M. C. 

3-27-57, Div. ., 


* e889 


21.6 Equipment Operated 
21.61 Refrigerator 


21.61 Use of vehicles designed to provide temperature control does 
not constitute use of special equipment. See 30 M. C. C. 301. MOC-9115, 
Sub — Oregon-Nevada-California Fast Freight, Inc. Ext.—San Jose, Calif., 

_. o. Gs , 4-4-57, Div. 1. 


21.7 Service Authorized 
21.71 Class of Patrons 


21.71 Soap and cleaning supplies are, strictly speaking, not included 
within the commodity description ‘‘groceries.”” 61M. C.C. 315. All articles 
that shipper desires to be transported will be included within term ‘“‘such 
merchandise as is dealt in by wholesale and retail grocery stores,’’ which 
will be employed in findings; and in accordance with principles set forth in 
19 M. C. C. 475, authority granted will be limited to transportation under 
contracts or agreements with persons who operate wholesale grocery estab- 
lishments. MC-82735, Sub 1, Hudson-Bergen Trucking Co. Ext.—Nassau 
County, N. Y., .... M. C. C. , 3-13-57, Div. 1. 


het Ae © © DW 





MAY, 1957 





21.72 Kind of Shipment 


21.72 Words “requiring special equipment” have been used by Com- 
mission for many years to describe and authorize a special type of service 
by a class of carriers known in the industry as “heavy haulers,’”’ which hold 
themselves out and transport heavy and bulky articles that require use of 
special equipment, either for over-the-road movement or for loading and 
unloading. See 2 M. C. C. 703 (710), and 61 M. C. C. 209 (248). 


Certificate issued to defendant authorizing transportation of ‘tractors, 
roadmaking machinery, and contractors’ equipment and supplies requiring 
special equipment” does not authorize transportation of considered farm 
tractors, which are transported by ordinary flatbed equipment with various 
devices used to secure and stabilize the load, and are loaded and unloaded 
under their own power. Conclusion reached in 62 M. C. C. 555 is — 
here. MC-C-1890, Garland & Lloyd Freeman et al. v. Donaldson 
Cs cose Ee e , 4-1-57, Div. 1. 


21.72 Term emmieadiiie which, because of size or weight, require 
special handling or special equipment’? and “heavy machinery’’ have been 
used by Commission for many years to describe a special type of service 
by class of carriers frequently referred to as heavy haulers or riggers. See 
2M. C. C. 703 (710), and 61 M. C. C. 209 (248). Service provided by so- 
called heavy haulers embraces special equipment and special accessorial 
service not ordinarily provided by carriers of general commodities. 63 
M. C. C. 753. MC-F-6067, Heavy Haulers, Inc.—Pur. (Por.)—Billy Baker 
Cis. secs Bee Ge , 3-21-57, Div. 4. 


21.8 Conversion of Operation 
21.81 Contract to Common 


21.81 Vendors’ services are performed under contracts, but otherwise 
there is very little, if any, difference between their services and those per- 
formed by common carriers of petroleum products operating in considered 
territory. There is a need for common carrier operations by vendee. Upon 
consummation of purchase, an appropriate certificate should be issued and 
concurrently therewith, the permit authorizing similar contract-carrier 
operations should be cancelled. MC-25708, Sub 13, Beard-Laney, Inc. 
Conversion—N,. Car., 3-21-57, Div. 4 (embraced in MC-F-6156). 


21.9 Authorized Transportation of Persons 
21.90 Generally 


21.90 Necessity of designating particular streets in a locality which 
is incorporated, when dealing with applications for authority to handle pas- 
senger traffic, is only required when routes within particular municipalities 
constitute the essence of operations, or where mass transportation within 
a large metropolitan area is involved. Ordinarily, Commission is not con- 
cerned with routes traversed within municipalities and prefers not to make 
any such designation, inasmuch as choice of particular streets is a local 
problem, which may properly be left to regulation of local authorities. 
Where, however, the area sought to be served is unincorporated, it is some- 
times necessary to name streets in order to specify a route. MO-115116, 
Suburban Transit Corp. Com. Car. App., .... M. C. C. , 4-11-57, Div. 1. 


22. Commodity Authority 
22.0 Generally 
22.00 Intended Use 


22.00 In granting operating authority, Commission has sometimes 
found it convenient to define commodities by reference to industry in which 
commodities are to be used; and separate services may be defined by refer- 
ence to industries that would be served by vendee and vendor, respectively; 
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but the fact that it is possible to divide rights as proposed does not neces- 
sarily make such a proposed division consistent with the public interest. 
55 M. C. C. 531. MOC-F-6223, Superior Trucking Co., Inc.—Pur. (Por.)— 
J. Bonnie Moore, .... M. C. C. » 4-10-57, Div. 4. 


22.01 Interpretation 


22.01 Restrictive words “requiring special equipment’’ have been used 
frequently in operating authorities, and except where terms of a certificate 
are clearly ambiguous, it must be interpreted by statements appearing on 
its face without resort to circumstances leading to its issuance. See 132 
F. Supp. 905, certiorari, denied, 76 S. Ct. 302. MOC-C-1890, Garland & 
Lloyd Freeman et al. v. Donaldson Transfer Co., .... M. C. C. , 4-1-57, 
Div. 1. 


22.01 <A cardinal rule of interpretation in instances of this kind is 
that certificate must be read as a whole, giving words used their usual 
meaning in the trade. Underscoring in defendant’s certificates was clearly 
intentional and calculated to segregate and emphasize specific commodities 
authorized to be transported. See 63 M. C. C. 407 at 413. MO-C-1835, 
Whitehouse Trucking, Inc. v. Pre-Fab Transit Co., .... M. C. C. 
4-2-57, Div. 1. 


22.05 ‘General Commodities’’ 


22.05 General commodity carrier, whose authority excepts transpor- 
tation of commodities requiring use of special equipment, cannot use spe- 
cialized equipment for transportation of commodities, which might other- 
wise be within scope of its operating authority, if transported in ordinary 
equipment. See 62 M. C. C. 555; nor can general commodity carrier per- 
form a driveaway service. 66 M. C. C. 95. MO-9115, Sub 48, ore. 
Nevada-California Fast Freight, Inc. Ext.—San Jose, Calif., .... M. C. C. 

, 4-4-57, Div. 1. 


22.06 Descriptions 


22.06 Description “foodstuffs requiring refrigeration in transit’ is 
improper for reasons stated in 64 M. C. C. 559. Policy announced in that 
case of phrasing grant in terms of specified commodities ‘in vehicles 
equipped with mechanical refrigeration,” followed. Such a grant is not only 
definite but has advantage of being largely self-policing since equipment 
specified is expensive and not attractive for extensive use in movement of 
commodities which do not require refrigeration. MC-108207, Sub 388, 
Frozen Food Express Ext.—West Texas, .... M. C. C. , 4-5-57, Div. 1. 


22.06 Authority to transport ‘road graders, combine harvesters, sepa- 
rators, clover hullers, tractors, plows, cultivators, and parts thereof,” re- 
quires that parts transported be attached or belong to, or are necessary to 
complete the principal article being transported at same time. 561 M. C. C. 
363. Cc meng | Te Co., Inc.—Petition for Modification, .... 

» 4-8-57, Div. 1. 


22.06 Description “welded load transfer units,’’ as used in applica- 
tion, actually involves steel materials used in reinforcing concrete and are 
included in description ‘“‘steel reinforcement materials for concrete.’’ There 
is no need to include the former term in commodities granted, which include 
the latter term. MO-65658, ba 2, H. E. Wamsley Ext.—New England, 
a a , 3-7-57, Div. 1. 


22.06 Certificate authorizing transportation of “‘buildings .. ., includ- 
ing all component parts, materials, supplies, and fixtures .. .,’’ found not 
to authorize transport of parts, materials, supplies, or fixtures of buildings, 
except when they are moving in connection with building or buildings of 
which they are a part. MC-C-1835, Whitehouse Trucking, Inc. v. Pre-Fab 
Transit Co., .... M. C. C. , 4-2-57, Div. 1. 
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22.5 Semi-Processed Material 
22.52 Refined Petroleum & Oils 


22.52 Authority to transport either “petroleum products” or “liquefied 
petroleum gases,’”’ embraces right to transport anhydrous ammonia when 
derived from petroleum or natural gas. Nitrogen fertilizer solutions are 
byproducts of manufacture of anhydrous ammonia and conclusion that they 
are therefore ‘“‘petroleum products” is warranted. MO-111401, Sub 56, 
Groendyke Transport, Inc. Ext.—Acids & Chemicals, M. C. C. 
4-16-57, Div. 1. 


22.54 Industrial Chemicals & Acids 


22.54 Liquid-chemical authority does not permit transport of natural 
latex, since only synthetic latex has been determined to be a liquid chemical. 
63 M. C. C. 677. MC-30887, Sub 37, Shipley Transfer, Inc. Ext.—Liquid 
Latex, .... M. C. CG. , 4-5-57, Div. 1. 


22.7 Machinery, Equipment, Implements & Appliances 
22.76 Automotive Vehicles & Parts 


eeees 


22.76 An automobile, in and of itself, is not a commodity requiring 
use of special equipment. 62 M. C. C. 539. MOC-9115, Sub 7 Oregon- 
eet bee Fast Freight, Inc. Ext.—San Jose, Calif., . M. C. C. 

4-4-57, Div. 1. 


22.76 Grants herein of authority to transport “passenger automobiles”’ 
will include taxicabs and ambulances. MC-2858, Sub 16, P. W. Snyder, Inc. 
Ext.—Newark, Del., .... M. C. C. » 3-18-57, Div. 1 


22.8 WNecessaries 
22.80 Generally 


22.80 Food products to be shipped under shipper’s expansion program 
will be more properly described as prepared food products, in containers, 
rather than “‘foods.’”” MC-82507, Sub 4, Landwehr Transfer & Storage, Inc. 
Ext.—Commodities, .... M. C. C. , 8-18-57, Div. 1. 


22.88 Cleansers 


22.82 Soap and cleaning supplies are, strictly speaking, not included 
within the commodity —e “groceries.” 61M. C. C. 315. — 
Sub 1, Hudson-Bergen Trucking Co. Ext.—Nassau County, N. Y., 

5 Be C. , 3-13-57, Div. 1. 


Qualification of Applicant & Providence of Operation 


23.1 Financial Condition 
23.10 Proof, Requisite 


23.10 While evidence is not free from doubt, consideration must be 
given to fact that (1) this application was filed merely to enable applicants 
to continue a service which they have rendered over a long period of time, 
and (2) that there is no evidence that they have been unable to meet their 
financial obligations. MC-109665, Sub 3, W. L. Chowning, Jr. & H. G. 
Ashlock Ext.—Kan., .... M. C. C. » 3-19-57, Div. 1. 


23.10 With regard to applicant’s financial fitness, although its current 
liabilities exceed current assets, grant of authority to extent stated will allow 
applicant to utilize its equipment more economically and efficiently without 
imposing an undue burden upon its — MO-83726, Sub 2, Cummings, 
Inc. Ext.—Seven States, .... M. C. C. 4-5-57, Div. 1. 
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23.5 Relation to Patron 

28.51 Captive Carriers 

23.51 Although there is a possibility that applicant may favor com- 
panies in which applicant’s president has an interest, such discrimination 
would be contrary to its obligations as a common carrier; and record fails 
to disclose wherein any transportation advantage would accrue to applicant 
by reason of interests of its president in other business enterprises. MOC- 
115831, Sub 1, Tidewater Transit Co., Inc. Com. Car. App., .... M. C. C. 

, 4-10-57, Div. 1. 


23.6 Unauthorized Operations 
23.60 Generally 


23.60 Applicant is admonished to immediately discontinue all for-hire 
operations subject to certificate and permit requirements of Act. MO-115345, 
Sub. 1, C. C. Murphy Cont. Car. App., .... M. C. C. ...., 3-19-57, Div. 1. 


23.61 Extenuating Facts 


23.61 Applicant’s contumacious flouting of provisions of Act and of 
order denying it temporary authority requires conclusion that applicant is 
unfit properly to conduct proposed operations and application should be 
denied. Fact that applicant realized necessity of authority to validate opera- 
tions coupled with denial establishes its culpability and consequent unfitness. 
Compliance with statutory requirements and Commission’s orders should not 
be subordinated to needs of a shipper who is himself implicated in unlawful 
operations of applicant and who has not inquired of other carriers whether 
they could provide the service. No extenuating circumstances have been 
shown. MC-43165, Sub 4, Loudon Transfer, Inc. Ext.—Philadelphia & 
Lancaster, Penna., .... M. Cc. C. coeey OoRO Ot, Dit. 1. 


23.62 Good Faith 


23.62 Applicants’ unauthorized interstate operations have been per- 
formed under misconception that they were within exemption of sec. 
203(b) (8) of Act, and they should not be held to be unfit on that account. 
MC-109665, Sub 3, W. L. Chowning, Jr. & H. G. Ashlock Ext.—Kan., ... 
M. C. C. ...., 8-19-67, Div. 1. 


23.62 Past transportation by applicant under color of right does not 
reflect adversely on its fitness to render motor carrier service here in issue. 
MC-80284, Sub 15, Chrispens Truck Lines, Inc. Ext.—Ohio, 3-25-57, Div. 1. 

23.62 In view of court’s decision that applicant’s past unauthorized 
operations did not constitute a crime, they cannot be held against applicant 
in determining question of fitness. Applicant is in class of applicants who 
have conducted unauthorized operations under some color of right and have 
not been branded unfit by reason thereof. MC-94107, Sub 1, Vancouver 
oO ow Ltd. Ext.—Charter Operations, .... M.C.C. ...., 3-11- 

4, Eat. a 

23.62 Applicant’s past unauthorized operations not condoned, but they 
do not necessarily constitute a bar to grant of authority to perform needed 
service. Record indicates that applicant was unwittingly guided by his 
ignorance of law rather than any knowing or wilful attempt to flout 
statutory requirements. Under circumstances, finding of unfitness is not 
warranted. MC-116107, Thomas Young Com. Car. App., 3-26-57, Div. 1. 


24. Need for Proposed Operation 
24.0 Generally 
24.01 Requisite Proof 


24.01 Burden of proof is upon applicant to establish that there is a 
public demand or need for proposed service that existing carriers are unable 
or unwilling to meet. No such showing has been made here. MC-115823, 
R. F. Aley Com. Car. App., .... M. C. C. ...., 3-12-57, Div. 1. 
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To Same Effect: 
MC-29991, Sub 30, Barlow's Service, Inc. Ext.—Colo., 3-12-57, Div. 1. 


24.01 To justify a grant of authority sought, applicant must establish 
by affirmative evidence that proposed service is needed and that existing 
services are inadequate to meet reasonable transportation needs of support- 
ing shippers. MC-107871, Sub 6, Bonded Freightways, Inc. Ext.—dAsphalt, 
in Bulk, in Tank Vehicles, .... M. C. C. ...., 3-21-57, Div. 1. 


24.01 Evidence fairly establishes that transportation charges are pre- 
paid and that routing of shipments is controlled by manufacturer rather than 
supporting dealers. While evidence presented by dealers has, of course, 
been considered, in determining whether public convenience and necessity 
require proposed operation, fact that application is unsupported by manufac- 
turer, which is most vitally interested in proper transportation of its product, 
must be taken into account. MC-52858, Sub 50, Convoy Co. Ext.—Kenosha, 
Wit, ose. MO... 22005 See-et, Mie. 1. 


, 24.01 Facts that opposing carriers presently do not transport the 
involved traffic or that they do not appear to have vigorously solicited such 
traffic are insufficient to warrant authorization of new competitive service, 
when considered in light of opposing carriers’ readiness to perform trans- 
portation and supporting shippers’ nonuse of such service. Denied. MC- 
114123, Sub 6, H. R. Ewell Ext.—Philadelphia, Penna., .... M. C. C. 
4-12-57, Div. 1. 


24.01 Mere fact that applicant is not satisfied with its portion of 
revenue under arrangement for lease of its equipment to an authorized car- 
rier is not sufficient to warrant authorization of another carrier in this area. 
MC-115625, Sub 1, Franklin Transfer Co. Cont. Car. App., 3-27-57, Div. 1. 


24.01 Named shippers should have available adequate motor transpor- 
tation service, but it does not appear that they are entitled to an unlimited 
amount of such service, particularly in view of the somewhat speculative 
nature of their requirements. MOC-111401, Sub 56, Groendyke Transport, 
Inc. Ext.—Acids & Chemicals, .... M. C. C. ...., 4-16-57, Div. 1. 


24.01 Failure of motor protestant to transport any traffic for or to 
offer its service to shipper since hearing herein is an insufficient basis for 
recommended grant of authority in view of applicant’s failure to establish 
definite need for service therefrom. MC-30887, Sub 59, Shipley Transfer, 
Inc. Ext.—North Bergen, N. J., .... M. C. C. ...., 4-9-57, Div. 1. 


24.01 Although difficulty of obtaining oral evidence from shippers with 
respect to need for proposed service to transport household goods is recog- 
nized, burden of proof still rests upon applicant to show that there is need 
for service and such need cannot be met adequately by existing carriers. 
MC-110585, Sub 4, Republic Van & Storage Co., Inc. Ext—R.I., .... M. C. C. 
seee, B°-22°67, Div. 1. 


24.01 Before an extension of authority can be granted, need must be 
shown to exist which cannot reasonably be met by existing carriers. MC- 
29938, Sub 4, Wright Trucking, Inc. Ext.—General Commodities, 

M. C. C. ...., 3-29-57, Div. 1. 


24.03 Contract Carriage 


24.03 Supporting shipper needs for-hire motor transportation service 
which will be closely coordinated with its job site requirements in order to be 
able to make a construction bid with confidence. Applicant appears to be an 
integral part of shipper’s organization. MC-59590, Sub 7, Clipper Transpor- 
tation Co. Ext.—Several States, 3-27-57, Div. 1. 


24.03 Shipper’s transportation needs can best be met by a carrier 
rendering a specialized service, such as applicant, and extension of its service 
will be in public interest. MC-82735, Sub 1, Hudson-Bergen Trucking Co. 
Ext.—Nassau County, N. Y., .... M.C.C. ...., 3-13-57, Div. 1. 
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24.03 In order for Commission to grant an application for contract 
carrier authority, there must be a showing that there is a substantial dif- 
ference between service proposed and that performed or available by existing 
carriers or that existing service is inadequate. Preference for a particular 
carrier by a supporting shipper does not constitute specialization. MC-1021388, 
Sub 22, Refiners Transport, Inc. Ext.—Mo., .... M. C. C. ...., 3-28-57, 
pev. i. 


24.03 Nature of shippers’ operations makes it imperative that they 
have a single-line, flexible, and personalized motor-carrier service, especially 
adapted to their peculiar transportation requirements, including refrigeration 
equipment (dairy products). None of opposing carriers, individually or 
collectively, can provide supporting shippers with type of service needed. 
Permit authorized. MO-110393, Sub 3, F. L. Ridge Ext.—Various States, 

, 3-22-57, Div. 1. .- 


24.04 Parallel State Authority 


24.04 Commission has consistently declined to grant interstate operat- 
ing authority in situations such as here presented, where a plurality of 
operating rights may be created thereby—where only one operating right, 
i.e., that growing out of the intrastate operation, should exist. 53 M. C. C. 
672. MC-20053, Sub 7, Huff Truck Line, Inc. Ext.—La., 4-5-57, Div. 1. 


24.04 Were it not for their outstanding permit, applicants could have 
gained this interstate authority by merely registering their intrastate certifi- 
cate with the Commission. Granted. MC-116227, Warren Smith & Duane 
Polman Com. Car. App., 4-5-57, Div. 1. 


24.04 While concern herein is transportation of passengers in inter- 
state movements, Commission’s duty is to regulate carriers coming within its 
jurisdiction in such manner as to coordinate their interstate operations with 
service, which they might render in intrastate commerce, so that carriers 
may perform and public may receive most economical and efficient transporta- 
tion service that can be gene * MO-115116, Suburban Transit Corp. Com. 
Car. App., .... M. C. , 4-11-57, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 Shipper desires to abandon its private carriage but knows of no 
existing motor service, which is believed capable of meeting needs of its 
customer. MO-98144, Sub 7, Worsham Bros. Ext.—Ford City, Penna., 


3-20-57, Div. 1. 
24.1 Patron Need 
24.10 Requisite Proof 


24.10 Commission has consistently recognized that it is difficult to 
obtain testimony of this class of shippers, whose need for transportation of 
household goods is not recurring or who have already moved to other loca- 
tions. Statements by officers of Armed Forces, who are familiar with ship- 
ping needs of personnel coming under their jurisdiction, are competent evi- 
dence; and considered in connection with other evidence of record applicant 
has sufficiently established public need. MC-74945, Sub 1, Barry Ware- 
houses, Inc. Ext.—Ga., 4-5-57, Div. 1. 


24.10 Prospect of any motor shipment of certain commodity to points 
in two named states is entirely too indefinite and speculative to afford a 
proper basis for grant of authority. MOC-111401, Sub 56, Groendyke Trans- 
port, Inc. Ext.—Acids & Chemicals, .... M. C. C. , 4-16-57, Div. 1. 


24.10 It is incumbent upon applicant to show that proposed service is 
needed by competent shipper testimony. MC-107622, Sub 16, Gulf & South- 
ern Transportation Co., Inc. Ext.—Century, Fla., .... M. C. C. ...., 
3-18-57, Div. 1. 
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24.10 Applications for authority to perform a passenger service over 
a new route, of necessity, require support of members of general public to 
be successful. These witnesses do not have available, as do shipper repre- 
sentatives supporting applications for authority to transport general freight, 
documents and other exact data concerning transportation service being 
provided or proposed. This quite naturally leads to introduction in evidence 
of statements by such witnesses based on impressions or conclusions for- 
mulated by them as result of their individual experiences. Such evidence is 
not sole basis upon which any grant of authority is predicated; however, in 
view of recognized problems involved in demonstrating need for additional 
passenger service, such evidence must be weighed and considered along with 
other specific data presented. MC-115116, Suburban Transit Corp. Com. Car. 
App, .... MG. CG. , 4-11-57, Div. 1 


24.11 Preference or Desire 


24.11 Mere desire of shipper and receiver to have proposed service 
available to meet some indefinite need based on their apprehension as to a 
future emergency situation is insufficient to warrant grant of authority. 
MC-629, Sub 10, Helm’s Express, Inc. Ext.—Deer Park, N. Y. .... M. C. C. 

, 4-8-57, Div. 1. 


24.13 Use of Existing Carriers 


24.13 Opposing motor carriers should be afforded an opportunity to 
demonstrate their ability to provide reasonably adequate service. MO-61231, 
Sub 7, Alkire Truck Lines, Inc. Ext.—Dryers, .... M. C. C. , 3-29-57, 
Div. 1. 


To Same Effect: 


MC-629, Sub 10, Helm’s Express, Inc. Ext.—Deer Park, N. Y., 
M. C. C. , 4-8-57, Div. 1. 


24.13 Shipper has not attempted to utilize services of opposing carriers 
on T. L. movements, but this is due to fact that none of these carriers can 
provide single-line multiple delivery service required. Shipments of chlorine 
are made in 3,500 lb. gross containers, which are not susceptible to inter- 
change. MC-108313, Sub 6, Caledonia Lines, Inc. Ext.—Chemicals in Con- 
tainers, .... M. C. C. , 3-29-57, Div. 1. 


24.13 Until services of existing carriers have been tried and found 
inadequate in some substantial respect, it cannot be concluded that public 
convenience and necessity require additional service proposed. Denied. 
MC-116007, M. T. & Dominick Chiampi Com. Car. App., 3-19-57, Div. 1. 


24.13 Services of protestant are available in a certain area, and not 
having been tested, cannot on this record, be found inadequate for shipper’s 
reasonable transportation requirements. MC-109650, Sub 7, Joseph Kust 
Ext.—12 States, .... M. C. C. , 4-4-57, Commission. 


24.17 Patronage of Unauthorized Operation 


24.17 Reliance of persons residing along applicant’s route upon its 
service for such a long period of time is strong evidence of need for its con- 
tinuance. MC-109665, Sub 3, W. L. Chowning, Jr. & H. G. Ashlock Ext.— 
Ts a 0.010 Bee. Se Se , 3-19-57, Div. 1. 


24.18 Patronage of Temporary Operation 


24.18 Fact that applicant has transported shipments satisfactorily 
under temporary authority, even though admissible to show a movement of 
considered commodity within scope of application, under statute creates no 
presumption that corresponding permanent authority will be granted. MC- 
107622, Sub 16, Gulf & Southern Transportation Co., Inc. Ext.—Century, 
Wag «+00 Ms Ge Ge , 3-18-57, Div. 1. 
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24.18 Applicant has satisfactorily served shippers to many points here 
involved under temporary authority, using special pressurized equipment, 
which service shippers wish to retain and extend to meet their increasing 
needs. Granted. MC-30887, Sub 37, Shipley Transfer, Inc. Ext.—Liquid 
Latex, .... M.C.C. , 4-5-57, Div. 1. 


24.18 Applicant’s service under temporary authority was entirely 
satisfactory to shipper. Granted. MO-115831, Sub 1, Tidewater Transit Co., 
Inc. Com. Car. App., .... M. C. C. , 4-10-57, Div. 1. 


24.2 Traffic Available 
24.22 Potentially 


24.22 Having in mind latex industry’s vast growth potential, facts 
herein fairly establish that there is a substantial present or a reasonably 
certain future movement of considered traffic to specific destination points, 
as well as to various representative points indicated throughout destination 
states. MC-30887, Sub 37, Shipley Transfer, Inc. Ext.—Liquid Latex, ... 

; , 4-5-57, Div. 1. 


24.23 Possibly 


24.23 There is a possibility of a future need for transportation of 
cement, in bulk, for use in construction of a dam; but at time of hearing, 
location of this dam site had not been determined. Evidence, therefore, is 
too indefinite to support grant of authority. MC-115480, Sub 1, E. L. 
Bangerter Ext.—Colo. & Utah, .... M. C. C. , 3-27-57, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 


24.30 Generally 


24.30 One shipper has indicated need for service from named origin, 
but it is apparent that it will not use existing service primarily because of 
rates. This, of course, is no reason to authorize a new service. MOC-83539, 
Sub 20, C & H Transportation Co., Inc. Ext.—Ohio, 3-29-57, Div. 1. 


24.30 Reasonableness of rates is not an issue in a proceeding involving 
a determination whether public convenience and necessity require addition of 
another operation. If rates maintained by protestant motor carriers are too 
high, shippers have adequate remedy under sec. 216 of Act. MO-114128, 
Sub 6, H. R. Ewell Ext.—Philadelphia, Penna., .... M. C. C. , 4-12-57, 
Div. 1. 


24.4 Adequacy of Facilities 
24.44 Tank Truck Equipment 


24.44 Supporting shippers’ repeated insistence that pressurized equip- 
ment is essential, insofar as they are concerned, for satisfactory motor trans- 
portation of latex cannot be disregarded. MC-30887, Sub 37, Shipley Trans- 
fer, Inc. Ext.—Liquid Latex, .... M. C. C. , 4-5-57, Div. 1. 


24.45 Flatbed Trailers 


24.45 Existing motor carriers are unable to furnish flatbed equipment 
and their open-top equipment is difficult to load and unload. Applicant uses 
equipment especially adapted to the traffic, assigns it to the exclusive use of 
shipper and has extension rack available for movement of overlength traffic, 
rendering operation more responsive to shipper’s requirements. Permit 
granted. MC-65658, Sub 2, H. E. Wamsley Ext.—New England, .... M. C. C. 

, 8-7-57, Div. 1. 
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24.5 Adequate Amount of Service 


24.53 Railroad 


24.53 Rail service alone is neither sufficient nor adequate to meet 
supporting shipper’s transportation needs, since many consignees are located 
at off-rail points, have no need or lack storage facilities for C. L. shipments, 
and frequently require faster transit time than that provided by rail carriage 
in order to maintain production schedules. MOC-30887, Sub 37, Shipley 
Transfer, Inc. Ext.—Liquid Latex, .... M. C. C. ...., 4-5-57, Div. 1. 


24.53 Rail service is generally unsatisfactory because of lack of rail 
sidings at job site locations. MC-65658, Sub 2, H. E. Wamsley Ext.—New 
England, .... M. C.C. ...., 3-7-57, Div. 1. 


24.53 Supporting witnesses have experienced delays and inconvenience 
in use of rail service and find such service impractical on L. C. L. shipments 
and also because of necessity of supplementary truck service from rail sid- 
ings to their places of business. MC-116107, Thomas Young Com. Car. App., 
3-26-57, Div. 1. 


24.54 Motor Bus 


24.54 Greyhound is only motor carrier authorized to perform an inter- 
state service in this area; and although in many instances its routes corre- 
spond to routes sought, its schedules and service are fundamentally a long- 
distance type of operation, not designed to provide the local service which 
is proposed by applicants,—which service is necessary to meet transportation 
requirements of communities involved. MO-115116, Suburban Transit Corp. 
Com. Car. App., .... M. C. C. ...., 4-11-57, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 While another carrier could perform certain service by tacking, 
in view of circuity involved, its service would not be completely adequate to 
meet shippers needs. MO-83589, Sub 20, C & H Transportation Co., Inc. 
Ext.—Ohio, 3-29-57, Div. 1. 


24.6 Adequate Quality of Service 
24.66 Industrial Manufactures 


24.66 Rail service has not met with entire satisfaction because of 
breakage, delays in arrival, and difficulty of unloading (reinforced concrete 
planks) and moving to construction site. MC-59590, Sub 7, Clipper Trans- 
portation Co. Ext.—Several States, 3-27-57, Div. 1. 


24.67 Machinery, Equipment, Implements & Appliances 


24.67 Rail service and service of motor carriers of general commodi- 
ties are inconvenient, expensive, and characterized by frequent instances of 
damage to boats. Granted. MC-52858, Sub 58, Convoy Co. Ext.—Boats, 
scene Be Ge Re scccy DOE, OO he 


24.7 Single-Line Service 
24.70 Generally 


24.70 Although it appears that applicant has been meeting transpor- 
tation requirements by participation in joint-line service, evidence fairly 
shows that existing arrangements are such that one of participating carriers 
is receiving payment for use of its operating rights without making any 
material contribution to movement and that applicant is performing, in 
effect, the single-line service required. Granted. MOC-78643, Sub 38, Hart 
Motor Express, Inc., Ext.—Jefferson, Wis., .... M. C. C. ...., 3-14-57, 
Div. 1. 
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24.8 Particular Type of Freight Service 
24.88 Vehicle Transportation 


24.88 In many instances, where a shipper has desired to change its 
method of transportation from driveaway to truckaway, motor carriers hold- 
ing driveaway authority from point of origin have been authorized to per- 
form truckaway service from that same point, despite the availability of 
other truckaway service. Compare 62 M. C. C. 199, and 63 M. C. C. 219. 
However, applicant herein has not been moving any of considered traffic. 
$434 De 51, Convoy Co. Ext.—Freightliners, .... M. C. C. ...., 

v 


25. Alternate Routes or Gateways 


25.0 Generally 
25.07 Requisite Proof 


25.07 Commission has always insisted upon definite proof of public 
need for service over an alternate route where use thereof would amount to 
institution of a new service or provide applicant with a substantial com- 
petitive advantage not theretofore enjoyed. Applicant must prove, among 
other things, a practicable and competitive operation over a duly authorized 
service route. Where proof of existing operations is shown only over an 
alternate route, application for another alternate route must be denied 
under doctrine of case in 62 M. C. C. 751, unless it can be found with assur- 
ance that past service could, had there been no prior grant of an alternate 
route, have been performed with equal effectiveness competitively over the 
service route. Applicant herein has shown substantial operations over serv- 
ice route prior to June 29, 1955, when it received authority to operate over 
its present alternate route. Granted. MC-11220, Sub 61, Gordons Trans- 
ie Inc. Ext.—Alternate Route—Mempbhis, ‘Tenn. & Birmingham, Ala., 

‘ 5 Mele te , 3-25-57, Commission. 


aor In considering an application requesting authority to operate 
over an alternate route, applicant must meet three concurrent tests, all of 
which must be answered in affirmative, before authority can be granted 
solely on basis of operating economy and convenience. Under these tests, 
applicant must (1) show existing operations between both termini, under 
appropriate authority, over a practical and feasible route, (2) establish that 
over its authorized routes it is an effective competitor with existing carriers, 
operating between the termini, and is handling a substantial amount of 
traffic over such route, and (3) establish that competitive situation will not 
be changed materially to disadvantage of competing carriers, or in such 
manner as to result in institution of a new service. MO-59618, Sub 19, 
Inter-City Trucking Co. Ext.—Tupelo, Miss., .... M. C. C. , 3-21-57, 
wiv. 1. 

To Same Effect: 


MC-75320, Sub 45, Campbell Sixty-Six a, Inc. Ext.—Alternate 
Route—Mo.-Ark., .... M. C. C. , 3-29-57, Div. 1. 
25.08 Granted Upon Requisite Showing 

25.08 Alternate Routes Granted: 


Campbell Sixty-Six Express, Inc., MC-75320, Ext. Sub 45, Mo.-Ark., 
M. C. C. , 3-29-57, Div. 1. 


Gordons Treneperte, Inc., MC-11220, Ext. Sub 61, Memphis, Tenn. & Birm- 
ingham, Ala., .... M. C. C. , 3-25-57, Commission. 
25.09 Denied for Failure of Proof 


25.09 Alternate Route Denied by Div. 1: 


Inter-City Trucking Co., MC-59613, Ext. Sub 19, Tupelo, Miss., .... 
., 3-21-57. 
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25.4 Improved or New Service 
25.41 Length of Route 


25.41 Reduction in distance between termini from 250 to about 103 
miles, a difference of 147 miles, or 58 percent reduction, would be such a 
material decrease in distance traversed that applicant would be enabled to 
institute a new service. MO-59618, Sub 19, Inter-Oity Trucking Co. Ext.— 
Tupelo, Miss., .... M. C. C. , 3-21-57, Div. 1. 


25.5 Effect Upon Competitive Position 
25.50 Generally 


25.50 It may be true that grant would make applicant more competi- 
tive, but exceptants have not demonstrated that any material change in 
competitive situation could occur by reason of grant herein. The two propo- 
sitions are not identical. MOC-75820, Sub 45, Campbell Sixty-Six Express, 
Inc. Ext.—Alternate Route—Mo.-Ark., ‘40% 2 a , 3-29-57, Div. 1. 

25.50 Operation over proposed route as against operation over appli- 
cant’s originally-held service route offers a saving of 84 miles or about 
25 percent of service route (330 miles). Although percentage-wise the 
saving is great, difference in mileage, representing an improvement of two 
or three hours in transit time, would not materially alter existing competi- 
tive situation, since present service route also allows overnight deliveries. 
MC-11220, Sub 61, Gordons —— Inc. Ext.—Alternate Route— 
Memphis, Tenn. & Birmingham, Ala., ... > ae , 3-25-57, Com- 
mission. 


26. Preservation of Sound Transportation Conditions 
26.6 Competition 


r 
? 


26.60 Generally 


26.60 Public in involved territory should not be required to depend 
solely upon service of a single motor carrier for charter operations, as a 
competitive service should be made available and potential traffic is sufficient 
to support an additional carrier. MO-94107, Sub 1, —— Airline 
Limousines, Ltd. Ext.—Charter Operations, .... M. C. C. , 3-11-57, 
Div. 1. 


26.60 While ordinarily a competitive situation which has developed 
over a course of years will not be altered radically to aid one carrier to 
material detriment of others, weight should be given fact that applicant, 
a carrier of modest size, has been rendering an essential and necessary 
service to shipping public in area for many years and should be afforded 
opportunity to continue its operations. MC-290388, Sub 4, Wright Trucking, 
Inc. Ext.—General Commodities, .... M. C. C. ...., 3-29-57, Div. 1. 


26.7 Effect Upon Other Carriers 


KY ctree of" e reo 


all 


26.70 Generally 


26.70 Every new service, such as here proposed, effects a diversion 
of some traffic from existing carriers; but diversion which may result here 
does not appear to be such as to threaten in any way existing service. 
MC-5648, Sub 14, P. E. Kramme, Inc. Ext.—Bulk Liquid Chocolate, . 

M. C. C. , 3-27-57, Div. 1. 


26.70 Needs of shipping public for adequate motor-carrier service 
outweigh disadvantages which might arise from loss of certain traffic by 
existing carriers. MC-9115, Sub 43, _] laa Fast Freight, 
Inc. Ext.—San Jose, Calif., .... M. ji , 4-4-57, Div. 1. 


26.71 Rights of Existing Carriers 

26.71 Existing carriers are entitled to transport all traffic which they 
can adequately and efficiently handle before a new service is authorized in 
territory in which they serve. MC-107871, Sub 6, Bonded Freightways, Inc. 
Ext.—Asphalt, in Bulk, in Tank Vehicles, .... M. C. C. , 3-21-57, Div. 1. 





I. C. C. PRACTITIONERS’ JOURNAL 





To Same Effect: 
MC-76052, Sub 9, J. B. Able Ext.—Calif., 4-4-57, Div. 1. 


MC-115345, Sub 1, C. C. Murphy Cont. Car. App., .... M. C. C. ...., 
3-19-57, Div. 1. 


26.71 Authority to perform an operation, such as here proposed, 
should not be granted until it has been established that existing carriers are 
either unable or unwilling to transport efficiently and economically the avail- 
able traffic. MC-52858, Sub 50, Convoy Co. Ext.—Kenosha, Wis., 

. oe » 3-22-57, Div. 1. 


26.71 Opposing motor carrier should be given an opportunity to 
demonstrate its ability to render service required to states it is authorized 
to serve under recently granted certificate. Compare 63 M. C. C. 809. 
MC-52858, Sub 51, Convoy Co. Ext.—Freightliners, .... M. C. C. ...., 
3-22-57, Div. 1. 


26.74 Motor Truck Carriers 


™ 26.74 Public benefits to be derived from this expansion of applicant’s 
service to territory adjoining that now served outweigh effect of such expan- 
sion on existing carriers. Compare 68 M. C. C. 51. MOC-74945, Sub 1, 
Barry Warehouses, Inc. Ext.—Ga., 4-5-57, Div. 1. 


26.74 Grant of contract carrier authority would have hardly any direct 
adverse effect on protestants as common carriers, as they have not partici- 
pated to any appreciable extent in movement of this traffic. MOC-108313, 
Sub 6, Caledonia Lines, Inc., Ext.—Chemicals in Containers, .... M. C. C. 

, 3-29-57, Div. 1. 


27. Disposition of Applications 
27.1 Railroad Extensions 
27.11 Granted 


27.11 Railroad Extension by Construction, Acquisition, or Operation 
Authorized by Div. 4: 


Chicago, R. I. & P. R. Co., Construction, F. D. 18971, .... I. 
¥. 


27.2 Motor Bus Operations 


27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1: 


aa Jr., W. L. & H. G. Ashlock, MC-109665, Ext. Sub 3, Kan., 
; oS. ©. , 3-19-57. 


wil Service ieententes er MC-3647, Ext. Sub 180, Between 
New Brunswick & Linden, N. J., . M. C. C. , 4-11-57 (embraced 
in MC-115116). 


Suburban Transit Corp., MC-115116, Com. Car. App., .... 
4-11-57. 

Vancouver Airline Limousines, Ltd., MC-94107, Ext. Sub 1, Charter Opera- 
Ss 664+ Ms Ge canes 3-11- 57. Prior report 66 M. C. C. 587, 
3-28-56, reversed in part. 


27.22 Denied 


27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1: . 


Lincoln Transit Co., Inc., MC-58915, Ext. Sub 26, Princeton, N. J., 
M. C. C. , 4-11-57 (embraced in MC-115116). 
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27.3 Motor Truck Common Carrier Operations 
27.81 Granted 


27.31 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Granted by Div. 1, except as otherwise stated: 
Bangerter, E. L., MC-115480, Ext. Sub 1, Colo. & Utah, 

3-27-57. 

Barry Warehouses, Inc., MC-74945, Ext. Sub 1, Ga., 4-5-57. 
Beard-Laney, Inc., MC-25708, Conversion, Sub 13, N. Car., 3-21-57, Div. 4, 

(embraced in MC-F-6156). 

Bonanza, Inc., MC-107698, Ext. Sub 19, Oleomargarine from Lubbock, Texas, 
57. 


Bowen Trucking, Inc., MC-96489, Ext. Sub 21, Explosives, .... M. C. C. 
occe, 8-39-57. 
C & H Transportation Co., Inc., MC-83539, Ext. Sub 20, Ohio, 3-29-57. 
Convoy Co., MC-52858, Ext. Sub 51, Freightliners, .... M. C. C. 

Ne 


Ext. Sub 53, Boats, .... 
Cummings, Inc., MC-83726, Ext. Sub 2, Seven States, .... 
4-5-57. 
Dugan, D. S., MC-22195, Ext. Sub 48, Mandan, N. Dak., 
4-3-57. 
Frozen Food Express, MC-108207, Ext. Sub 38, West Texas, .... 
4-5-57. 
Garrett Freightlines, Inc., MC-263, Ext. Sub 77, San Jose, Calif., 
M. C. C. » 4-4-57 (embraced in MC-9115, Sub 43). 
General Riggers & Erectors, Inc., MC-75147, Sub 6, Detroit, Mich., 
M. C. C. , 3-21-57, Div. "4, (embraced in MC- F-6067). 
Cone Traneport, > MC-111401, Ext. Sub 56, Acids & Chemicals, 
a6. & 4-16-57. 
Hart. Motor Express, Ine, MC-78643, Ext. Sub 38, Jefferson, Wis., 
M. C. C, » 3-14-5 
Huber & Huber Motor pctiineas Inc., MC-52629, Ext. Sub 37, Tennga, Ga., 
4-5-57. 
Inland Freight Lines, MC-102308, Ext. Sub 20, San Jose, Calif., .... M.C.C. 
, 4-4-57 (embraced in MC-9115, Sub 43). 
Jeffries Truck Line, Inc., H. J., MC-113459, Ext. Sub 11, Ohio, .... M. C. C. 
, 3-29-57 (embraced in MC-83539, Sub 20). 
Kalamen, Nicholas, MC-108735, Ext. Sub 6, Newark, Del., .... M. C. C. 
. , 3-18-57 (embraced in MC-2858, Sub 16). 
Klinger, Clarence R., MC-110309, Ext. Sub 5, Newark, Del., .... M. C. C. 
, 3-18-57 (embraced in MC-2858, Sub 16). 
Lenéwebr Transfer & Storage, Inc., MC-82507, Ext. Sub 4, Commodities, 
roe on a 2 


-18- 


Laramie, Inc., MC-98184, Sub 2, Detroit, ms. .... EG EG , 3-21-57, 
Div. 4, (embraced in MC-F-6067). 

Los Angeles-Seattle Motor Express, Inc., MC-68618, Ext. Sub 21, San Jose, 
Te, «ccs ee ee De , 4-4-57 (embraced in MC-9115, Sub 43). 
Oregon-Nevada-California Fast Freight, Inc., MC-9115, Ext. Sub 43, San 

Jose, Calif., .... M. C. C. » 4-4-57. 
Pierce Auto Freight Lines, Inc., MC- 17593, Ext. Sub 20, San Jose, Calif., 
- M. C. C. , 4-4-57 (embraced in MC- 9115, Sub 43). 
Reeser, Leslie, MO-42769, Ext. Sub 14, Newark, Del., 
8-18-57 (embraced in MC-2858, Sub 16). 
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27.31 Granted continued 

Shipley Transfer, Inc., MC-30887, Ext. Sub 37, Liquid Latex, .... M. C. C. 
‘é , 4-5-57. Prior report, 63 M. C. C. 677, 6-30-55. 

Ext. Sub 59, North Bergen, N. J., .... M. C. C. ...., 4-9-57. Prior 

report, 12-5-55, affirmed. 

Smith, Warren, & Duane Polman, MC-116227, Com. Car. App., 4-5-57. 

Snyder, Inc., Paul W., MC-2858, Ext. Sub 16, Newark, Del., 
weres A 

Spaide, L. E., MC-21955, Ext. Sub 9, Newark, Del., .... M. 
3-18-57, (embraced in MC-2858, Sub 16). 


Sprecher, Inc., J. H., MC-107879, Ext. Sub 12, Newark, Del., 
3-18- 57 (embraced in "MC- 2858, Sub 16). 
Tidewater Transit Co., Inc., MC-115831, Sub 1, Com. Car. App., . 
2 , 4-10-57. 
7 Cartage & Storage Co., MC-66585, Sub 5, Detroit, Mich., 
, oo. & , 3-21-57, Div. 4 (embraced in MC-F-6067). 


wright Trucking, tne., MC-29938, Ext. Sub 4, General Commodities, 
. C. C. » &- 29-57. 


oman Thomas, Mc- 116107, Com. Car. App., 3-26-57. 
Zero Refrigerated Lines, MC-110098, Ext. Subs 13 & 14, Refrigerated Com- 
modities, .... M. C. C. , 4-5-57 (embraced in MC-108207, Sub 38). 
27.32 Denied 
27.32 Applications by Motor Truck Common Carriers for New or 
Extended Operations Denied by Div. 1: 
Able, J. B., MC-76052, Ext. Sub 9, Calif., 4-4-57. 
Aley, R. F., MC-115823, Com. Car. App., .... 3 
Alkire Truck Lines, Inc., MC-61231, Ext. Sub 7, Dryers, .... 
3-29-57. 
Associated Eastern Convoys, Inc., MC-115953, Com. Car. App., . 
. , 3-18-57 (embraced in MC-2858, Sub 16). 
Barlow’s Service, Inc., MC-29991, Ext. Sub 30, Colo., 3-12-57. 


Bonded Freightways, Inc., MC-107871, Ext. Sub 6, Asphalt, in Bulk, in 
Tee Vee, 00s MEG, ok ecg -57. 


Chiampi, M. T. & Dominick, MC-116007, Com. Car. App., 3-19-57. 


Convoy Co., MC-52858, Ext. Sub 50, Kenosha, Wis., .... ; a a wows 
3-22-57. 


Dealers Transit, Inc., MC-4405, Ext. Sub 276, Trailers from San Francisco, 
Calif., .... MC. C, , 3-26-57. 


Ewell, H. R., MC-114123, Ext. Sub 6, Philadelphia, Penna., .... M. C. C. 
ee -57. 


Gulf & Southern Transportation Co., Inc., MC-107622, Ext. Sub 16, Century, 
eee ee: ae 57. 
Helm’s Rrsress, Inc., MC-629, Ext. Sub 10, Deer Park, N. Y., .... M. C. C. 
, 4-8-57. 
Huff Truck Line, Inc., MC-20053, Ext. Sub 7, La., 4-65-57. 


Loudon Transfer, Inc., MC-43165, Ext. Sub 4, Philadelphia & Lancaster, 
Peanma., .... BM. G. CG. 3-20-57. 


Morgan Drive-Away, Inc., MC-103993, Ext. Sub 72, Tulare, Calif., 
M. C. C. , 3-18-57. 

National Trailer Convery Co., Inc., MC-106398, Ext. Sub 67, Tulare, Calif., 
Sada Oe Ses Oe » 3- 18- 57 (embraced in MC-103993, Sub 72). 

O’Boyle & Son, Inc., M. - MC-106965, Ext. Sub 88, Ill, .... M.C.C... 
4-5-57. 

Republic Van & Storage Co., Inc., MC-110585, Ext. Sub 4, R. I., .... M.C.C. 
‘ -57. 


oes 
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27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Granted by Div. 1, or the Commission, as stated: 
Beatty Motor Express, Inc., MC-78062, Modification of Permit, 

M. C. C. » 4-4-57. 

Caledonia a tae. MC-108313, Ext. Sub 6, Chemicals in Containers, 
» a , 4-29-57. 
Chriepeus tor Lines, Ine., MC-80284, Ext. Sub 15, Ohio, 3-25-57. 
Clipper Transportation Co., MC-59590, Ext. Sub 7, Several States, 3-27-57. 
meaning 4 +t gs oS MC-82735, Ext. Sub 1, Nassau County, N. Y., 
Kramme, Inc., P. E., MC-5648, Ext. Sub 14, Bulk Liquid Chocolate, .... 
M. C. C. , 3-27-57 


Kust, Joseph, (new rocntitied H. F. Dushek), MC-109650, Ext. Sub 7, 12 
States, .... M. C. C. , 4-4-57, Commission. Prior report, 7- 2- 56, 
modified. 


Ridge, F. L., (now reentitled F. L. Ridge & W. O. McCarthy), MC-110393, 
Ext. Sub 3, Various States, .... M. C. C. , 3-22-57. Prior report, 
64 M. C. C. 69, 6-27-55, modified. 


Wamsley, H. E., MC-65658, Ext. Sub 2, New England, 
7. 


Worsham Bros., MC-93144, Ext. Sub 7, Ford City, Penna., 3-20-57. 
27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Denied by Div. 1: 
Franklin Transfer Co., MC-115625, Sub 1, Cont. Car. App., 3-27-57. 
Murphy, C. C., MC-115345, Sub 1, Cont. Car. App., .... 

3-19-57. 


Refiners Transport, Inc., MC-102138, Ext. Sub 22, Mo., 
3-28-57. 


27.5 Water Carrier Operations 
27.52 Denied 


27.52 Applications by Water Carriers for New or Extended Operations 
Denied by Div. 4: 


Boudreaux, Mrs. L. N., Tutrix of Estate of L. N. Boudreaux, W-844, Sub 3, 
na ae ae ae. , 3-19-57 (embraced in W-104, 
u ‘ 

Coyle Lines, Inc., W-700, Ext. Sub 9, Algiers Canal, .... I. C. C. 
3-19-57 (embraced in W-104, Sub 6). 

Dixie Carriers, Inc., W-377, Ext. Sub 7, Algiers Canal, 
3-19-57 (embraced in W-104, Sub 6). 

Gulf-Canal Lines, Inc., W-923, Ext. Sub 6, Algiers Canal, 
3-19-57 (embraced in W-104, Sub 6). 

Gulf Coast Towing Co., Inc., W-262, Ext. Sub 7, Algiers Canal, 
...., 3-19-57, (embraced in W-104, Sub 6). 

Hay Co., John I., W-498, Ext. Sub 10, Algiers Canal, 
3-19-57, (embraced in W-104, Sub 6). 

Union Barge Line Corp., W-104, Ext. Sub 6, Algiers Canal, 
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29. Abandonment 


29.3 Determination of Earnings 
29.32 Expenses of Involved Line 
29.32 Allocation of nonsavable expenses in such a proceeding as this 
is not approved; however, in view of deferred maintenance and absence of 
substantial public need for line, amounts erroneously charged are insuffi- 


cient to be controlling. F. D. 19504, Elkton & Guthrie R. Co. et al. Aban- 
donment, 4-2-57, Div. 4. 


29.4 Economic Effect 
29.44 Rates & Charges 
29.44 There will be a slight increase in mileage in certain instances 
and a decrease in others over alternate route, but protestants’ own exhibit 
shows that in most instances there will be no increase in mileage rates. 


In any event, any slight increase in rates is not controlling. 282 I. C. C. 1. 
F. D. 19222, Texas & N. O. R. Co. Abandonment, etc., 4-10-57, Div. 4. 


29.45 Employees 
29.45 Same conditions for protection of applicants’ employees as were 


prescribed in 257 I. C. C. 700, imposed. F. D. 19504, Elkton & Guthrie 
R. Co. et al. Abandonment, 4-2-57, Div. 4. 


To Same Effect: 
F. D. 19222, Texas & N. O. R. Co. Abandonment, etc., 4-10-57, Div. 4. 


29.9 Disposition of Abandonment Applications 
29.91 Granted 
29.91 Application by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 
Baltimore & Philadelphia R. Co. et al., F. D. 19611, 1.27 miles, 3-11-57. 
Chicago, R. I. & P. R. Co., F. D. 18971, 25.28 miles, .... 
te 


eeees 


City of Rochester Subway R. Abandonment, etc., F. D. 19655, 2.38 miles, 
3-26-57. 


Cleveland & P. R. Co. et al. Abandonment, F. D. 19612, 1.03 miles, 3-25-57. 


Elkton & Guthrie R. Co. et al. Abandonment, F. D. 19504, 10.95 miles, 
4-2-57. 


Pennsylvania R. Co. Abandonment, F. D. 19670, 1.75 miles, 4-3-57. 
Seaboard Air Line R. Co. Abandonment, F. D. 19644, 1.04 miles, 3-14-57. 
Texas & N. O. R. Co. Abandonment, etc., F. D. 19222, 16.53 miles, 4-10-57. 


3. FINANCE 
33. Purpose of Issue 
33.0 Generally 
33.01 Guaranty of Subsidiary’s Obligations 


33.01 Guaranty of Subsidiary’s Obligations Authorized by Div. 4: 


Ryder System, Inc., Assumption of Obligation & Liability, F. D. 19692, 
4-1-57. 


33.1 Acquisition of Equipment 
33.12 Kquipment Trust Certificates 


33.12 Issues of Equipment Trust Certificates to Acquire Equipment 
Authorized by Div. 4: 


Spokane, P. & S. Ry. Co., F. D. 19703, 4-5-57. 
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33.5 Issues Incident to Unification 
33.53 Motor Truck 


33.53 Issues of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger, Authorized by Div. 4: 


T. I. M. E., Inc., Securities, F. D. 19404, 3-22-57 (embraced in MC-F-6253). 
33.6 Recapitalization 


33.61 Railroad 


33.61 Issues of Securities Incident to Recapitalization or Reincorpora- 
tion of Railroads Authorized by Div. 4: 


Midland Continental R. Securities, F. D. 19658, 3-12-57. 
4. SERVICE & OPERATIONS 
41. Transportation 


41.1 Rail 
41.12 Freight Cars 


41.12 Car-owning railroads, in exercising right to control their own 
equipment and fix compensation for its use by others, are privileged to estab- 
lish and attempt to collect what they determine to be compensatory rental 
or per diem charges. Nonowning or user railroads may, in turn, refuse to 
pay those charges, whereupon parties may have recourse to courts or Com- 
mission or both, to resolve controversy. No. 31774, Ahnapee & W. Ry. Co. 
v. Akron & B. B. R. Co., .... 1. C. C. ...., 3-17-57, Div. 2. 


41.2 Motor Carrier 
41.22 Freight 


41.22 Upon further proceedings, existing rules governing practices of 
motor common carriers of household goods modified in certain respects and 
certain additional rules prescribed. Prior reports, 17 M. C. C. 467; 47 
M. C. C. 119; and 51 M. C. C. 247. Ex Parte MC-19, Practices of Motor 
Common Carriers of Household Goods, .... M. C. C. ...., 3-28-57, Div. 1. 


41.23 Lease of Equipment 


41.23 Contract carrier must file an appropriate application for approval 
(Form BMC 79) of any contracts for leases of equipment to shippers, nego- 
tiated subsequent to Feb. 1, 1957. Ex Parte MC-43 (decided 11-23-56). 
MC-93144, Sub 7, Worsham Bros. Ext.—Ford City, Penna., 3-20-57, Div. 1. 


46. Safety 


46.2 Inspection & Testing 

46.20 Generally 

46.20 Upon further hearing, petition of New York, N. H. & H. R. Co. 
for partial exemption from provisions of Rules 91.417(b); 91.426; 91.437 
and 91.456(c), and for postponement of effective date to 12-31-59 of Rules 
91.423(b); 91.423(d), and 91.423(e), insofar as they relate to equipment 
of New York, N. H. & H. R. Co., granted. Prior reports, 292 I. C. C. 693, 
and 297 I. C. C. 177. Ex Parte 179, Rules & Instructions for Inspection & 
Testing of Multiple Unit Equipment, .... I. C. C. ...., 3-11-57, Div. 3. 


46.3 Block Signals 
46.32 Automatic 


46.32 Inthe Matter of Applications for Approval of Proposed Modifica- 
tions of Systems or Devices under Paragraph (b), Sec. 25 of Act, as amended: 
Application for approval of modifications of automatic block signal system 
and discontinuance of interlocking at Sinking Spring, Penna., conditionally 
granted. No. 28000, Sub 145, Reading Co. BS-App. 13801, .... I. C. C. 
eee, 3°18-57, Div. 3. 
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46.4 Interlockers 


46.40 Generally 


46.40 Inthe Matter of Applications for Approval of Proposed Modifica- 
tions of Systems or Devices under Paragraph (b), Sec. 25 of Act, as amended: 
Application for approval of modifications of an interlocking at Knox, Ind. 
granted. No. 28000, Sub 144, New York, C. & St. L. R. Co. & New York 
Central R. Co., BS-App. 13709, .... I. C. C. , 3-11-57, Div. 3. 


46.7 Motor Carrier Regulations 


46.70 Generally 


46.70 Motor Carrier Safety Regulations, Part 195, Hours of Service of 
Drivers, construed to permit time spent by drivers of motor vehicles on 
Little Creek-Kiptopeake Ferry to be logged as “off duty’’ time on drivers’ 
logs required by sec. 195.8, when by written carrier instructions, drivers are 
fully relieved of all responsibility and obligation with regard to operating 
equipment, while vessel is under way, but not under circumstances, where 
drivers are required to remain with their vehicles transporting dangerous 
articles. Ex Parte MC-40, Motor Carrier Safety Regulations—Part 195— 
Hours of Service of cat at Keeping, Little Creek-Kiptopeake Ferry, 

M. C. , 4-1-57, Div. 


5. nave STRUCTURE 
51. Ratemaking 


51.1 Bureaus 
51.17 Carrier General Committees 


51.17 Approval of argument by and between railroads, considered in 
Assn. of American Railroads Agreement, 277 I. C. C. 413, insofar as it 
pertains to per diem rates, rules, and regulations, withdrawn pending modi- 
fication to provide that a representative of American Short Line R. Assn. be 
made a member of General Committee, A. A. R., for purpose of considering 
and acting upon per diem matter. No. 31774, Ahnapee & W. Ry. Co. v. 
Akron & B. B. R. Co., .... I. C. C. , 8-7-57, Div. 2. 


51.2 Agreements 
51.22 Independent Action 


51.22 Per diem agreement is unique among sec. 5a agreements in that 
it affects and applies only to railroads, whereas, other agreements submitted 
under that section directly affect rates paid by and services rendered to 
shippers. Thus, per diem agreement is necessarily limited in scope, and 
right to take independent action thereunder is restricted to right to withdraw 
therefrom and refuse to be bound by its provisions. Corresponding right of 
remaining carriers is to insist on payment of per diem rates arrived at 
through agreement procedures. Complainants have not been deprived of 
their right to take only independent action available. No. 31774, Ahnapee & 
W. Ry. Co. v. Akron & B. B. R. Co. .... I. C. C. , 3-7-57, Div. 2. 


53. Rate Adjustments 


53.1 Mileage Scales 
53.10 Generally 


53.10 Railroad mileages are more definite and certain, and more 
readily ascertainable and stable, than highway mileages and should be used 
as a basis for computing distances in connection with prescribed minimum 
motor carrier rates; otherwise, uniformity in specific rates would not be 
accomplished. MO-C-1510, Iron & Steel Articles—Eastern Common Carriers, 
68 M. C. C. 717, 2-21-57, Commission. 
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53.7 Minimum Weights 
53.70 Generally 


53.70 While a disparity may exist between the normal T. L. min. 
weight beyond Guntersville, Ala., and the barge-motor minima under the 
proposed substitute freight-forwarder commodity rates, such disparity would 
not establish unlawfulness of either minimum. I & S 6552, Iron & Steel 
from Penna. to Southern Points, .... I. C. C. ...., 3-12-57, Div. 2. 


53.73 Multiple Vehicle Loads 


53.73 Motor-carrier minimum weights greater than amounts which 
can be transported in a single vehicle are not necessarily unlawful, where 
they are warranted by carrier competition and, in connection with the rates 
to which they are subject, yield adequate earnings. See 54 M. C. C. 413, 
417. I & S M-8870, Can Ends & Tin Plate—St. Louis to Kansas City, Mo., 
ove Bee Ge Ge cee cy St, Bee Be 


54. Joint or Through Routes, Rates & Divisions 


54.4 Routes 
54.40 Generally 


54.40 Method of dividing rates cannot operate to change status of 
through route as such. I & S 6234, Routing Akron, C. & Y. R. on Overhead 
‘Teeeee, .... LO. ©. ..0e, SOOT, Ev. &. 


54.48 Circuitous 


54.43 Injection of additional lines in requested routes, or use of un- 
duly circuitous routes, which result in unnecessary diminution of revenues 
accruing to participating carriers, clearly is not in public interest. I & 8 
6234, Routing Akron, C. & Y. R. on Overhead Traffic, .. 

4-8-57, Div. 3. 


54.8 Cancellation of Joint Routes or Rates 
54.80 Generally 


54.80 Some of eliminated routes over protestant’s lines, over which 
shipments have moved, are actually shorter than some of those published 
in routing guide. It is shown that some of these routes are needed to pro- 
vide adequate and more efficient service. Their use over a long period of 
time and evidence submitted as to need for them support this conclusion. 


Many of the routes sought by protestant would involve unnecessary 
interchanges and in some instances, excessive circuity. Public interest does 
not require operation of such routes. I & S 6234, Routing Akron, C. & Y. R. 
on Overhead Traffic, .... I. C. C. ...., 4-8-57, Div. 3. 


54.80 Proposed cancellation of routing in connection with rates on 
coal from origins on Louisville & N. R. Co. and Nashville, C. & St. L. Ry., to 
stations on Georgia S. & F. Ry. Co. found not shown to be just and reason- 
able. I & S 6588, Routing—Coal—Louisville & N. R. Co. & Nashville, C. & 
St. L. Ry. to Georgia S. & F. Ry. Co., .... I. C. C. ...., 3-19-57, Div. 2. 


54.82 Of Rate 


54.82 Determination as to whether continuance of a route is consistent 
with public interest is not dependent upon presence or absence of an agreed 
division of rate applicable by way of such route; and joint rates may not be 
cancelled because of dissatisfaction with divisions thereof. 245 I. C. C. 183, 
185. I & S 6234, Routing Akron, C. & Y. R. on Overhead Traffic, .... 
LG. Gy. ccccy GO, aes & 
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55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 


55.01 Carriers are within their rights in initiating rates to meet com- 
petition by other forms of transportation, provided rates are compensatory 
and necessary to meet competition. I & S 6652, Coffee—New York, N. Y. to 
Buffalo, N. ¥., ....1.C. C. ...., 8-33-67, Div. 3. 


55.06 Disruption of Rate Structure 


55.06 In prescribing scale of minimum rates, consideration must be 
given to whether such rates would tend to disrupt seriously the present 
pattern of distribution of iron and steel articles throughout eastern territory. 
Other factors which must be considered are the likelihood of private carriage 
and shift from interstate to intrastate movements of these articles. On the 
other hand, and in face of increasing costs, neither motor nor rail carriers 
can afford substantial losses in revenue without deterioration in service to 
public. MOC-C-1510, Iron & Steel Articles—Eastern Common Carriers, 68 
M. C. C. 717, 2-21-57, Commission. 


55.1 Reduced Rates to Meet Competitive Rates 
55.14 Motor Carrier v. Rail or Forwarder 


55.14 Proposed adjustment is purportedly to meet rail competition, but 
evidence is clear that such competition does not exist from and to the con- 
sidered points. Proposed rates found not shown to be just and reasonable. 
I & S M-85738, Alcoholic Liquors—New York City to Baltimore, Md. & Wash- 
ington, D. C., .... M. C. C. ...., 3-26-57, Div. 2. 


55.14 Proposed rates are no lower than necessary to afford respondent 
an opportunity to compete for traffic; and ample margin yielded by such 
rates above direct costs is convincing that they are reasonably compensatory. 
I & S M-7641, Aluminum—Quebec, Canada to N. J. & N. Y., .... M. C. C. 
eee, 3°26-57, Div. 2. 


55.3 Rate Parity 
55.31 Approved 


55.31 To refuse to permit respondent motor common carrier to main- 
tain a rate and minimum on same level as those of protestant rail carriers, in 
the circumstances here presented, would approach, if not actually constitute, 
an attempt by the Commission to apportion traffic artificially and thereby 
eliminate normal, healthy competition, contrary to National Transportation 
Policy. Such result should be avoided. 63 M. C. C. 430, 434. I & S M-83870, 
Can Ends & Tin Plate—St. Louis to Kansas City, Mo., .... ree 
3-27-57, Div. 2. 


55.4 Inherent Advantage 


55.40 Generally 


55.40 National Transportation Policy requires that inherent advan- 
tages of each form of transportation be recognized and preserved. Neverthe- 
less, Commission may not require respondent motor common carrier to 
refrain from establishing rates which are reasonable and otherwise lawful 
for purpose of insuring retention of all of this traffic by its competitors. 
I & S M-8370, Can Ends & Tin Plate—St. Louis to Kansas City, Mo., .... 
M. C. C. ...., 3-27-57, Div. 2. 
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55.8 Compensativeness 


55.80 Generally 


55.80 Fact that commodity has loaded in excess of published minimum 
weight is no assurance that it will continue to do so. T. L. minimum is an 
integral part of T. L. rate, and the two factors together determine the mini- 
mum earnings which must be considered in determining the compensatoriness 
of proposed rates. I & S M-8575, Unloading & Wharfage Cha’ 

Motor Lines, .... M. C. C. , 3-11-57, Div. 3. 


55.81 Burden of Showing 


55.81 An essential element to be considered in determining justness 
and reasonableness of proposed ratings is whether they would result in rates 
that are reasonably compensatory. No cost data were submitted, and evi- 
dence and rate comparisons do not support finding that resulting rates 
would be compensatory. I & S M-8655, Exceptions Rating—Hardware & 
Wire Goods, .... M. C. C. , 3-18-57, Div. 3. 


55.83 Motor Carrier Rates 


55.83 An essential element in determining whether proposed provisions 
are just and reasonable is whether resulting charges thereunder would be 
reasonably compensatory. It appears that yield from overall charges would 
not in most instances cover out-of-pocket expenses in handling this traffic. 
Commission is required under sec. 216(i) of the Act to give due consider- 
ation, among other things, to need of revenues sufficient to enable carriers, 
under honest, economical and efficient management, to provide adequate 
and efficient transportation service. I & S M-8575, Unloading & Wharfage 
Charges—Sunset Motor Lines, .... M. C. C. , 3-11-57, Div. 3. 


57. Tariffs 


57.2 Form, Contents & Style 
57.20 Generally 


57.20 Matters assailed in defendant’s switching tariff found now to be 
in compliance with provisions of Tariff Circular No. 20. No. 31998, F. J. 
Flagler, Sr. v. High Point, T. & D. R. Co., .... I. C. C. , 3-18-57, Div. 2. 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.01 Standards of R bleness 


60.01 In absence of changed conditions, past prescriptions are best 
evidence of reasonableness of corresponding rates on a later date. 


Carriers’ changed revenue position was considered in ex parte proceed- 
ings and was met to the extent warranted by the records, as reflected in 
increases ultimately authorized. No. 30578, Consolidated Rendering Co. v. 
Atchison, T. & S. F. Ry. Co., .... I. C. C. , 3-18-57, Commission. 


60.02 Entire Charges 


60.02 Where reparation is sought, total rates must be shown to exceed 
maximum reasonable levels. No. 30578, Consolidated Rendering Co. v. 
Atchison, T. & S. F. Ry. Co., .... I. C. C. , 3-18-57, Commission. 








I. C. C. PRACTITIONERS’ JOURNAL 





60.3 Conformity With Fourth Section Principles 
60.37 Terminal v. Intermediate Rates—Freight Forwarder 


60.37 Lower rates for a longer distance than for a shorter, the shorter 
being included within the longer distance, result in application of prima 
facie unreasonable and discriminatory rates at intermediate points, in 
absence of clear justification for disparity. No such justification appears on 
this record. Ny & S 6662, Arbitrary Rates—Los Angeles, Calif. to Calif. 
Points, .... a , 4-4-57, Div. 3. 


64. Compensativeness 


64.0 Generally 
64.01 Importance as a Standard 


64.01 In proceedings in which lawfulness of a carrier’s rates is ques- 
tioned on ground that they are below a minimum reasonable level, pre- 
dominant element to be considered is whether they are reasonably compensa- 
tory. MC-C-1457, Consolidated Freightways, Inc. v. United Truck Lines, Inc., 
ere " , 3-12-57, Div. 2. 


64.03 Reasonable Compensation 


64.03 Assuming an operating ratio of 93 to be within zone of reason- 
ableness, this does not mean that each commodity or segment of a carrier’s 
operations must produce that ratio. MO-C-1457, Consolidated Freightways, 
Inc. v. United Truck Lines, Inc., .... M. C. C. , 3-12-57, Div. 2. 


64.07 Vehicle-Mile Earnings 


64.07 Comparison of ton-mile yields is significant in evaluation of 
compensatory nature of L. C. L. rates, but it affords little aid in that respect 
as to C. L. traffic. More reliable measure is car-mile yield. I & S 6652, 
Coffee—New York, N. Y. to Buffalo, N. Y., .... 1. C. C. , 3-22-57, Div. 3. 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 When maintenance of way and structures expenses are distri- 
buted on ratio of indirect to direct out-of-pocket expenses, as employed in 
studies of record, heavy-loading traffic is charged with too small a proportion 
of expenses, as compared with light-loading traffic. I & S 6074, Iron Ore 
from Eastern Ports to Central Freight Assn. Points, .... I. C. C. ...., 
3-19-57, Commission. 


64.11 Average Costs 


64.11 System average expenses include cost of handling all classes of 
commodities in T. L. and L. T. L. quantities and do not reflect the transporta- 
tion conditions peculiar to handling of considered traffic. Nevertheless, 
system average expenses are of some value here. I & S M-8575 Unloading & 
Wharfage Charges—Sunset Motor Lines, .... M. C. C. , 3-11-57, Div. 3. 


65. Charges for Special Services 
65.2 Terminal Service 


65.20 Generally 


65.20 Provisions for absorption of unloading and wharfage charges at 
port of Houston, Texas, on shipments of carbon black from points in N. Mex. 
& Texas to Houston for export, found not shown to be just and reasonable, 
and ordered cancelled. I & S M-8575, Unloading & Wharfage Charges— 
Sunset Motor Lines, .... M. C. C. ...., 3-11-57, Div. 3. 
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66. Class Rates 


66.6 Industrial Manufactures 
66.61 Iron & Steel Articles 


66.61 Proposed motor common-carrier exceptions ratings on hardware, 
in L. T. Ls., between points in central territory, and on wire cloth, in T. Ls., 
between points within central & trunkline territories & between points in 
those territories, found not shown to be just and reasonable. I & S M-8655, 
Exceptions Rating—Hardware & Wire Goods, .... M. C. C. , 3-18-57, 
Div. 3. 


67. Commodity Rates 


67.3 Rough Products of Mines 
67.32 Earth & Ores 


67.32 Finding in prior report, 299 I. C. C. 195, 10-1-56, that proposed 
reduced rate on iron ore, in C. Ls., from Boston, Mass. to destinations in 
Youngstown, Ohio area is not shown to be just and reasonable, affirmed. 
I & S 6074, Iron Ore from Eastern Ports to Central Freight Assn. Points, 

‘ , 3-19-57, Commission. 


67.33 Sand, Stone & Gravel 


67.33 On further hearing, rates on feldspar in C. Ls., from and to 
numerous points in United States and to points in Canada, found to have 
been unjust and unreasonable. Reparation awarded. Findings in prior 
report 287 I. C. C. 673, 1-12-53, reversed. No. 30578, Consolidated Rendering 
Co. et al v. Atchison, T. & S. F. Ry. Co. et al., .... I. C. C. , 3-18-57, 
Commission. 


67.5 Semi-Processed Material 


67.57 Fertilizer 


67.57 On further hearing, rates on phosphate rock, potash, cotton boll, 
bur, or hull ashes, and ammoniates, in C. Ls., from and to numerous points 
in the United States and to points in Canada, found to have been unjust and 
unreasonable. Reparation awarded. Findings in prior report, 287 I. C. C. 
673, 1-12-53, reversed. No. 30578, Consolidated Rendering Co. et al. v. 
Atchison, T. & S. F. Ry. Co. et al., .... I. C. C. , 3-18-57, Commission. 


67.58 Primary Metals 


67.58 Reduced T. L. rates on aluminum billets, blooms, ingots, pigs, or 
slabs from Beauharnois & Shawinigan Falls, Quebec, Canada, to specified 
points in N. Y. & N. J., found just and reasonable in certain instances and 
not shown to be just and reasonable in other instances. I & S M-7641, 
Aluminum—dQuebec to N. J. & N. Y., .... M. C. C. , 3-26-57, Div. 2. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Reduced motor-carrier rate on can ends, tin plate, & related 
articles, min. 100,000 lbs., from St. Louis to Kansas City, Mo., found just 
and reasonable. I&S M-8870, Can Ends & Tin Plate—St. Louis to 
City, me, .... LG. SC. | 8-27-57, Div. 2. 

67.61 (1) Minimum reasonable rates on iron & steel articles of re- 
spondent motor carriers, between points in eastern territory, determined and 
prescribed. (2) Rates on iron & steel articles of respondent rail carriers, 
between points in eastern territory, found not unlawful. MO-C-1510, Iron & 
Steel Articles—Eastern Common Carriers, 68 M. C. C. 717, 2-21-57, Com- 
mission. 
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67.61 On reconsideration, proposed substitute freight-forwaraer com- 
modity rates on iron & steel articles from Monaca, Penna. & other river ports 
in the Pittsburgh, Penna. district, to points in Ala., Fla., Ga., Miss. & Tenn., 
found just and reasonable. Findings in prior report, 299 I. C. C. 11, 8-16-56, 
affirmed. I & S 6552, Iron & Steel from Penna. to Southern Points, . 

5. ©. GO. 006, SoRReST, Biv. Ss. 


67.8 Necessaries 
67.81 Manufactured Foods 


67.81 Proposed reduced rate on coffee from New York, N. Y. & points 
taking same rates to Buffalo, N. Y., loaded in trailers on flatcars, found not 
shown to be just and reasonable. I & S 6652, Coffee—New York, N. Y. to 
Duties, N. ¥.,.... LC. C. ... +, 83367, Div. 3. 


67.84 Beverages 


67.84 Reduced motor-carrier rates on alcoholic liquors from New York, 
N. Y. to Baltimore, Md. & Washington, D. C., found not shown to be just and 
reasonable. I & S M-8573, Alcoholic Liquors—New York City to Baltimore, 
Md. & Washington, D. C., .... M. C. C. ...., 3-26-57, Div. 2. 


67.9 Miscellaneous Manufactures 
67.99 All Other 


67.99 (1) Reduced rates on baler or binder twine, min. 24,000 & 
44,000 lbs., from Gulf ports to Kansas City, Kan.-Mo., Atchison & Leaven- 
worth, Kan., & St. Joseph, Grandview & Joplin, Mo., found lawful. (2) 
Reduced rates on baler or binder twine, min. 44,000 lbs., from Gulf ports to 
official-territory destinations, found lawful. Prior findings in 298 I. C. C. 3, 
2-3-56, reversed in part. I & S 6536, Twine—Gulf Ports to Kan. & Mo., 

cs we Oy Gi vecce ewe, Bee s. 


7. EQUALITY OF CHARGES 
70. Generally 


70.2 Rate Adjustment or Practices 
70.28 Assembly & Distribution 


70.28 Arbitrary rates reflecting only freight-forwarder respondent’s 
direct payments under contracts with motor carriers for performance of as- 
sembly and distribution service, without regard to other overhead costs, are 
unjust and unreasonable because noncompensatory; and performance of 
service of value to shippers, without adequate compensation therefor, as an 
inducement to secure their traffic, is an indirect form of illegal rebating. 299 
I. C. C. 315. I & S 6662, Arbitrary Rates—Los Angeles, Calif. to Calif. 
Points, .... I. C. C. ...., 44-67, Div. 3. 


8. UNIFICATIONS 
80. Generally 
80.1 Administrative Policies 
80.13 Corporate Simplification 


80.13 Approval based on understanding that acquisition of control will 
not be accomplished, unless it is concurrently with, or followed immediately 
by, the merger. MC-F-6005, Consolidated Freightways, Inc.—Control & 
Merger—Model Truck & Storage Co., 4-5-57, Div. 4. 
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80.15 Duplicate Authority 


80.15 Interstate regular routes of two carriers under common control 
duplicate between certain points, about one mile, which duplication is in- 
significant compared to overall operations; and extent to which there would 
be competitive charter operations among these two carriers under privilege 
conferred by sec. 208(c) of Act and a third, commonly controlled under the 
latter’s irregular-route authority, is limited and not objectionable. MC-F- 
6427, Boro Busses Co. et al—Control—Jersey Shore Bus Lines, Inc., 4-2-57, 
Div. 4. 

80.15 While duplications compose only small parts of territories cov- 
ered by their rights, to this extent, at least, the continued separate mainten- 
ance of two carriers under common control would be wasteful; and for this 
reason and Commission’s general policy of encouraging corporate simplifica- 
tion earnest efforts should be made to accomplish unification of two carriers 
as soon as possible. MO-F-6195, Super Service Motor Freight Co., Inc.— 
Control—Harrison Motor Freight, 3-29-57, Div. 4. 


80.4 Registered Intrastate Rights 
80.42 Of Vendee’s Controller 


80.42 As proposed transaction involves acquisition of control of a com- 
pany, which would conduct operations in states other than Mich. by carriers 
which conduct operations, in interstate or foreign commerce, in Mich. under 
partial exemption of second proviso of sec. 206(a) of Act, they would not, as 
commonly-controlled carriers, be lawfully entitled to continue interstate 
operations in Mich. without certificates of public convenience and necessity 
from Commission. MC-F-6067, Heavy Haulers, Inc.—Pur.(Por.)—Billy 
Baker Co., .... M. C. C. , 3-21-57, Div. 4. 


80.6 Pooling 
80.64 Water Lines 
80.64 Pooling of services and divisions of gross revenues connected 
with transportation of automobiles and other motor vehicles from Detroit, 
Mich. to Duluth, Minn. by three water common carriers approved and author- 
ized. F. D. 19506, Columbia Transportation Co. et al. Pooling, 3-6-57, Div. 3. 


81. Control of Two or More Carriers 
81.0 Generally 
81.00 Jurisdiction 


81.00 Howard Terminal is a freight forwarder and Commission may 
not authorize it to acquire control of El Dorado, a motor carrier, in view of 
prohibition in sec. 411(a)(1) of Act. MO-F-6415, Howard Terminal—Con- 
trol—El Dorado Motor Transportation Co., .... M. C. C. ...., 3-27-57, 
Div. 4. 


81.1 Facts Constituting Control 
81.11 Stock Ownership 


81.11 Supplemental applications dismissed on finding that capital 
stock is widely distributed and that no stockholder or group of affiliated 
stockholders controls or has power to control corporation through ownership 
of a majority of its capital stock. MC-F-6005, Cnsolidated Freightways, Inc. 
—Control & Merger—Model Truck & Storage Co., 4-5-57, Div. 4. 


81.7 Dosposition of Control Applications 


81.78 Motor Truck Authorized 


81.73 Control of Two or More Motor Carriers of Property in a Com- 
mon Interest Authorized by Div. 4: 


Gerrard Automobile Transport Ltd.—Control—Canal Cartage Ltd, MC-F- 
6342, 3-21-57. 


Super Service Motor Freight Co., Inc—Control—Harrison Motor Freight, 
MC-F-6195, 3-29-57. 
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81.74 Motor Truck Denied 


81.74 Authority for a Motor Carrier of “eed to Control One or 
More Other Such Motor Carriers Denied by Div. 4: 


Howard Terminal—Control—El Dorado Motor Transportation Co., MC-F- 
S615, 04.5 DB GO GQ. vec cg BOS. 


82. Transaction Sound & Applicant Fit 


82.1 Condition of Vendee 
82.14 Financial Resources 


82.14 Following consummation of merger, excess of liabilities over 
assets, exclusive of intangibles, would be increased to $396,935, and current 
liabilities would exceed current assets by $24,710. The first year following 
consummation, more than $139,758 would be required to meet total purchase 
obligations. Even if anticipated savings under unified operations are rea- 
lized, record fails to support finding that transaction could be consummated 
without endangering financial stability of surviving corporation. MC-F-6205, 
Youngstown Cartage Co.—Control & Merger—Ohio Northern Truck Line, 
Inc., .... M.C.C. , 4-9-57, Div. 4. 


82.3 Consideration 


82.30 Generally 


82.30 Although vendee will be able to retain only portion of rights 
covered by agreement, purchase price would not be unreasonably high, as 
rights to serve points authorized herein are very important considering 
vendee’s present adjacent territorial authority. Parties may, however, ad- 
just purchase price downward without further Commission authority. 
MO-F-6232, Cassens Transport Co.—Pur. (Por.)——Speedway Transport, Inc., 


, 8-21-57, Div. 4 
82.383 Intangibles 


82.33 As of date of agreement, it is represented that of the considera- 
tion of $350,000, $275,000 represents the current market value of the 
busses; and it is proposed that $75,000 excess be set up as value of intan- 
gible property acquired in transaction. Based on current market value of 
busses and on forecasted potential net earnings before provision for income 
taxes of $70,500, the consideration does not appear excessive. MOC-F-6398, 


Interstate Busses Corp. (Mass.)—Pur.—lInterstate Busses Corp. (Conn.), 
3-14-57, Div. 4. 


82.7 Unauthorized Consummation 
82.78 Intent or Wilfulness 


82.73 Consummation without prior Commission approval, apparently, 
is not due to a disregard for the law but rather to lack of familiarity with 
the law on part of applicants. Approval should not be considered as excus- 
ing or condoning such law violation. MC-F-6342, Gerrard Automobile 
Transport Ltd.—Control—Canal Cartage Ltd., 3-21-57, Div. 4. 


82.8 Violation of Law or Regulation 
82.80 Generally 


82.80 Considering prohibition in sec. 410(c) of Act, which clearly is 
intended to preclude a carrier from also holding a permit as a freight for- 
warder, and prohibition in sec. 411(a)(1) of Act, which precludes a freight 
forwarder from acquiring control of a carrier subject to parts I, II or III 
of Act, Howard Terminal, a freight forwarder, under a permit issued in 
1946, conducted operations under second proviso of sec. 206(a) of Act, 
based on intrastate authority issued in 1952, which proviso operations in 
interstate commerce have been and are unlawful. MC-F-6415, Howard 
Terminal—Control—Eldorado Motor Transportation Co., .... M. C. C. 

, 3-27-57, Div. 4. 
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83. Prior Utilization of Authority 


83.1 Necessary Proof 
83.10 What Applicant Must Show 


83.10 Considering nature of vendors’ authority, type of commodities 
transported, and limited number of shippers served, it cannot be expected 
that there would be any regular demand for movements by vendors on a 
daily, weekly, or monthly basis to the same destination points. Based on 
record showing vendors’ revenues, equipment operated by them, and fre- 
quency and number of trips made to widely scattered destinations from 
origins here considered, finding that vendors rendered a representative and 
continuous service under rights considered is supported by evidence. MOCO-F- 
6156, Beard-Laney, Inc.—Pur. (Por.)—J. C. Hagler, Jr. & T. W. Hagler, 
3-21-57, Div. 4. 

83.10 While it is not expected that all authorized points under a 
territorial grant such as is involved here must be served, sufficient service 
must be shown so as to warrant a conclusion that operations have in fact 
been conducted. MC-F-6232, Cassens Transport Co.—Pur. (Por.)—Speed- 
way Transport Inc., .... M. C. C. , 3-21-57, Div. 4. 

83.10 Although information in vendor’s financial records is desirable 
and should have been furnished, it is not indispensable to approval of trans- 
action, particularly where, as here, rights involved are limited both as to 
their territorial scope and commodities authorized to be transported. Nu- 
merous prior applications have been approved, notwithstanding financial 
data for selling carrier had not been produced. MC-F-6251, Terry Trucking 
Service, Inc.—Pur.—John Scott (R. M. Scott, Executor), 3-21-57, Div. 4. 


83.2 Degree of Utilization 
83.22 Temporary Operation 


83.22 During period of temporary authority, vendee has had much 
success in utilizing vendor’s tank equipment and other facilities in perform- 
ance of service under considered rights, has increased its revenues while 
accomplishing substantial economies, and has been rendering a more ade- 
quate and efficient service. Approved. MO-F-5909, L. J. Lishon, Sr., et al. 
—Control; Dairy Transport Co.—Pur.—Rex Tank Service, Inc., 4-9-57, 
Div. 4. 

83.28 Evidence of Utilization 


83.28 Presence of facilities and personnel at Detroit, which in 1955 
apparently were used to handle traffic moving solely to Mo. destinations, 
and maintaining in effect of tariffs and insurance covering such movements, 
and to Ill. destinations as well, are not sufficient in absence of any evidence 
of service having been rendered to Ill. & Kansas City. Compare 60 M. C. C. 
655. MC-F-6282, Cassens Transport Co.—Pur. (Por.)—Speedway Trans- 
port, Inc., .... M. C. C. , 3-21-57, Div. 4. 

83.28 It is apparent from specialized services vendor is authorized to 
render that operations necessarily would be sporadic and that it cannot be 
expected to operate throughout its authorized territory with the same degree 
of regularity as carriers engaged in transportation of general commodities 
over regular routes. Denial on ground of dormancy is not warranted. 
60 M. C. C. 663. MO-F-6067, Heavy Haulers, Inc.—Pur. (Por.)—Billy 
Baker Co., .... M. C. C. , 8-21-57, Div. 4. 


83.3 Reinstitution of Operation 
83.82 During or After Purchase Negotiations 
83.32 In resolving questions of dormancy, not too much weight should 
be given to what operations were conducted under the rights after negotia- 
tions were —* into to effect their sale. Compare 58 M. C. C. 235, 258. 


ens Transport Co.—Pur. (Por.)—Speedway Transport, Inc., 
, 3-21-57, Div. 4. 
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83.9 Transfer of Dormant Franchises 
83.92 Cancellation of Dormant Portion—Motor Truck 


83.92 Transfer of Motor Truck Operations Approved by Div. 4 Upon 
Condition that Operating Authority Covering Dormant Portions of Vendor’s 
Routes be Surrendered and Cancelled: 


Cassens Transport Co.—Pur. (Por.)—-Speedway Transport, Inc., MC-F-6232, 
ose « Me Mes Ge , 3-21-57 


84. New Service Doctrine 


84.2 Changed Pattern of Operation 


84.24 Combination of Regular & Irregular Authority 


84.24 Very nature of irregular-route rights in relation to vendee’s 
present regular-route operations, bearing in mind present restriction under 
which vendee must operate into one point, would make it exceedingly diffi- 
cult for carrier to preserve separate nature of rights. Denied. MC-F-6160, 


Rutherford Freight Lines, Inc.—Pur.—Carolina Transfer & Storage Co., Inc., 
4-2-57, Div. 4. 


84.29 Split of Commodity Authority 


84.29 Vendee proposes to acquire authority to transport machinery, 
or machines or parts thereof, except machinery, materials, supplies, and 
equipment, incidental to, or used in, the construction, development, opera- 
tion and maintenance of facilities for discovery, development, and produc- 
tion of natural gas and petroleum, which vendor would retain. Denied on 


basis of conclusions in 55 M. C. C. 531. MC-F-6223, ne Trucking Co., 
Inc.—Pur. (Por.)—J. Bonnie Moore, .... M. C. C. 4-10-57, Div. 4. 


84.3 Duplication of Authority 


84.31 Commodity 


84.31 Approval would result in creation of an additional carrier 
authorized to transport same commodities without Commission having found 
that additional service is required by public convenience and necessity. 
Denied. su x. Superior Trucking Co., Inc.—Pur. (Por.)—J. Bonnie 
Moore, .... M. C. C. , 4-10-57, Div. 4. 


84.34 Protective Conditions 


84.34 Consignees in considered area are not receiving, for principal 
portion of their transportation needs, adequate service from other motor 
common carriers. Under temporary authority, vendee has been providing 
an all-motor service over both duplicate and nonduplicate segments of con- 
sidered routes; and it desires to continue such service on a permanent basis. 
The transaction is unopposed, except as to service by vendee at one point. 
Under the circumstances here present, an exception to principles discussed 
in 40 M. C. C. 457 and 55 M. C. C. 567 is warranted, and service to be ren- 
dered by vendee under nonduplicating portion of rights acquired should not 
be subject to a restriction limiting service solely to that auxiliary or supple- 
mental to its parent railroad, except that service should be limited to points 
which are stations on that railroad. MC-F-6238, Burlington Trucklines, Inc. 
—Pur.—Tom Coffey, .... M. C. C. , 3-21-57, Div. 4. 


84.34 To preclude Consolidated from holding, after consummation 
herein, operating rights duplicating those of its subsidiary, findings will 
provide for modification of Model’s authority to transport machinery so as 
to exclude therefrom rights to handle commodities requiring use of special 
equipment. MC-F-6005, Consolidated Freightways, Inc.—Control & Merger 
—Model Truck & Storage Co., 4-5-57, Div. 4. 
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85. Sound Transportation Conditions 


85.3 Competitive Effect 
85.30 Generally 


85.30 Proposed arrangement for pooling of services and divisions of 
revenues will not restrain competition nor affect rates paid by shippers; 
but on the contrary, competition will be promoted by giving more frequent, 
flexible and regular service to the public. F. D. 19506, Columbia Transpor- 
tation Co. et al. Pooling, 3-6-57, Div. 3. 


85.31 Diversion of Traffic 


85.31 There is no real basis provided by this record for concluding 
that if protestants provide as satisfactory service from Chicago Heights, IIl., 
as vendee proposes to provide, they will suffer substantial loss of business. 
Transaction approved. MC-F-6251, Terry Trucking Service, Inc.—Pur.— 
John Scott (R. M. Scott, Executor), 3-21-57, Div. 4. 


85.33 Proof of Impairment 


85.33 On basis of showing made here, protestant’s claims, as to loss 
of substantial traffic and adverse effect, must be considered speculative and 
accorded little weight in determining issues presented. See 65 M. C. C. 312. 
MC-F-6253, T. I. M. E. Inc.—Control & Merger—Southeastern Trunk Lines, 
Inc., 3-22-57, Div. 4. 


85.4 Effect Upon Employees 
85.41 Railroad 
85.41 Authorization made subject to same conditions for protection 


of railway employees as those prescribed in 261 I. C. C. 672. F. D. 19669, 
Bamberger R. Co. et al. Merger, etc., 4-1-57, Div. 4. 


85.41 257 I. C. C. 177 conditions imposed. F. D. 19627, Erie R. Co. 
Trackage Rights, 3-25-57, Div. 4. 
86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 
86.31 Original Railroad Joint Facility Agreements Approved by Div. 4: 
Erie R. Co. Trackage Rights, F. D. 19627, 3-25-57. 
Texas & N. O. R. Co. Trackage Rights, F. D. 19222, 4-10-57. 


’ 


87. Disposition of Unification Applications 
87.1 Merger 


87.11 Railroad—Approved 

87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4: 
Bamberger R. Co. et al. Merger, etc., F. D. 19669, 4-1-57. 


87.12 Motor Bus Lines—Approved 


87.12 Unification by Consolidation, Merger or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Persons Author- 
ized by Div. 4: 


Boro Busses Co. et al.—Control—Jersey Shore Bus Line, Inc., MC-F-6427, 
4-2-57. 


Interstate Busses Corp. (Mass.)—Pur.—lInterstate Busses Corp. (Conn.), 
MC-F-6398, 3-14-57. 
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87.13 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4: 


Burlington Trucklines, Inc.—Pur.—Tom Coffey, MC-F-6238, .... M. C. C. 
, 3-21-57. 
Consolidated Freightways, Inc.—Control & Merger—Model Truck & Storage 
Co., MC-F-6005, 4-5-57. 
Dairy Transport Co.—Pur.—Rex Tank Service, Inc., MC-F-5909, 4-9-57. 


Garvey Transportation, Inc., J. A.—Control & Merger—Old Colony Motor 
Lines, Inc., MC-F-6431, 3-25-57. 


Terry Trucking Service, Inc.—Pur.—John Scott (R. M. Scott, Executor), 
MC-F-6251, 3-21-57. 

T. I. M. E. Inc.—Control & Merger—Southeastern Truck Lines, Inc., MC-F- 
6253, 3-22-57. 

87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger or Purchase of the Entire 
Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4 for Failure of Proof: 


Rutherford Freight Lines, Inc.—Pur.—Carolina Transfer & Storage Co., 
Inc., MC-F-6160, 4-2-57. 


Youngstown Cartage Co.—Control & Merger—Ohio Northern Truck Line, 
Inc., MC-F-6205, .... M. C. C. ...., 4-9-57. 
87.2 Purchase of a Portion of Franchise 
87.23 Motor Truck Lines—Approved 


87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4: 


Beard-Laney, Inc.—Pur. (Por.)—J. C. Hagler, Jr. & T. W. Hagler, MC-F- 
6156, 3-21-57. 


Cassens Transport Co.—Pur. (Por.)—Speedway Transport, Inc., MC-F-6232, 


C. C. ..-+, 3-21-57. 
Christensen, R. J.—Pur. (Por.)—Pacific Motor Trucking Co., MC-F-6454, 
3-21-57. 
Heavy Haulers, Inc.—Pur. (Por.)—Billy Baker Co., MC-F-6067, .... 
M. C. C. ...., 3-21-67. 


87.27 Motor Truck Lines—Denied 


87.27 Purchase of Portion of Operating Authority of One Motor Car- 
rier of Property by Another Such Carrier Denied by Div. 4: 


a Trucking Co., Inc.—Pur. (Por.)—J. Bonnie Moore, MC-F-6223, 
2c. cS -10-57. 














Recent Court Decisions 
By Warren H. Waaner, Editor 





May a motor carrier split up its operations without Commission approval under 


Section 5(2) (a) of the Act. 


County of Marin v. United States. (No. 34985) 


On April 12, 1957, a three-judge court for the Northern District of 


California, Southern Division, declined to enjoin an order of the Com- 
mission which approved a plan of the Pacific Greyhound Lines to trans- 
fer its San Francisco commuter operation to its subsidiary, the Golden 
Gate Transit Lines. 











Quoting from the opinion of the majority of the Court: 


Named as defendants are the United States and the Interstate 
Commerce Commission, and these parties, after answering, moved 
for a judgment on the pleadings. Golden Gate, Pacific, and the 
parent of Pacific, the Greyhound Corporation, all joining as de- 
fendants in intervention, have moved to dismiss the complaint for 
failure to state a claim. 

Each of these motions raise the same question, whether the 
Commission was correct in ruling that section 5(2)(a) of the In- 
terstate Commerce Act, 49 U. S. C. A. § 5(2) (a), gave jurisdiction 
to approve the proposed transaction. That section requires ap- 
proval of the Commission, 


‘*. . . for two or more carriers to consolidate or merge their 
properties or franchises, or any part thereof, into one corpora- 
tion for the ownership, management, and operation of the 
properties theretofore in separate ownership; or for any 
carrier, or two or more carriers jointly, to purchase, lease, or 
contract to operate the properties, or any part thereof, of an- 
other; or for any carrier, or two or more carriers jointly, to 
acquire control of another through ownership of tts stock or 
otherwise; or for a person which is not a carrier to acquire 
control of two or more carriers through ownership of their 
stock or otherwise; or for a person which is not a carrier and 
which has control of one or more carriers to acquire control 
of another carrier through ownership of its stock or other- 
wise.’’ (Emphasis added). 


It is the meaning of the italicized portion of the section which is in 
dispute here. The proposal is to transfer the properties and operat- 
ing rights used to serve the San Francisco Bay Area commuter 
service, to Golden Gate, and Pacific would concurrently acquire 
control of Golden Gate by taking back all of its capital stock. By 
the same transaction, Greyhound Corporation, through its owner- 
ship of Pacific, would also acquire control of Golden Gate. The 
plaintiffs claim that this does not come within the italicized portion 
of Section 5(2)(a) because the section was only intended to cover 
cases where a carrier or carriers seek to acquire control of another 
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existing carrier, and that Golden Gate will not acquire a carrier 
status until the operating rights of Pacific have actually been trans- 
ferred to it. 

We have no difficulty in finding that the proposed transaction 
is covered by the language of the section; it merely says that ap- 
proval of the Commission is required when one carrier acquires 
control of another. That is precisely what the Greyhound Corpo- 
ration and Pacific are seeking to do here; although Golden Gate 
will not attain the status of a carrier until the operating rights of 
Pacific are transferred to it, neither will the parent corporations 
acquire control until then, for the properties and operating rights 
are to be simultaneously exchanged for the stock. 

The real thrust in the plaintiffs’ argument that the section 
does not cover the proposed transaction lies in their contention of 
legislative purpose in enacting this legislation. It is argued that 
in enacting Section 5 Congress only intended to cover consolida- 
tions, unifications, and mergers of carrier control; that there was 
no intention to cover the case of an existing carrier splitting up its 
operations, which Pacific seeks to do here. This version of the 
Congressional intention is buttressed by excerpts showing that 
Congress, in enacting Section 5, as part of the Transportation Act 
of 1940, 54 Stat. 905, was endeavoring to inject economic strength 
into failing carriers, by permitting them to combine and consoli- 
date, providing their plans met with certain other tests. 

We assume that the dominant purpose of Section 5(2) was 
to reach cases in which carriers sought to unite their control. But 
we think the plaintiffs’ version of Congressional purpose under- 
lying Section 5 is too narrow, and that it ignores the whole regu- 
latory scheme of the Interstate Commerce Act. Section 5(2) (a) 
was not newly conceived in the Transportation Act of 1940. We 
find that Section 5 of the Transportation Act of 1920, 41 Stat. 456, 
contained provisions substantially like those found in the present 
statute. While the 1920 Act applied only to railroad carriers, 
Congress had already determined the necessity of subjecting trans- 
actions affecting carrier control to the scrutiny of the Interstate 
Commerce Commission. In 1948, the Supreme Court reiterated 
the purpose of the 1920 Act in Schwabacher v. United States, 
334 U. S. at 182, where it said: 


‘‘In a series of decisions on particular problems, this Court 
defined the general purposes of that Act to be the establish- 
ment of a new federal railway policy to insure adequate trans- 
portation service by means of securing a fair return on capital 
devoted to the service, restoration of impaired railroad credit, 
and regulation of rates, security issues, consolidations and 
mergers in the interest of the public. The tenor of all of these 
was to confirm the power and duty of the Interstate Commerce 
Commission, regardless of state law, to control rate and capital 
structures, physical make-up and relations between carriers, 
in the light of the public interest in an efficient national trans- 
portation system. (Citing cases).’’ (Emphasis added). 
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So far as it was the purpose of Congress to have the Interstate 
Commerce Commission control the capital structure, physical make- 
up and relations between carriers under the power conferred by 
Section 5, we are unable to read out of the statute the transaction 
at hand. 

We also find support for upholding the jurisdiction of the 
Commission here in New York Central Securities Co. v. U. 8., 287 
U. S. 12, (1932). The question was whether Section 5(2) then 
applying only to railroad carriers (41 Stat. 456) and requiring 
Commission approval when one carrier acquired control of an- 
other ‘‘either under a lease or by the purchase of stock’’ reached 
a transaction where a parent corporation leased the properties 
of its subsidiary. The Supreme Court held that the leasing con- 
stituted an acquisition of control within the language of the 
Act, over the argument that the parent already controlled the 
earrier properties through its ownership of the stock of the sub- 
sidiary. There was no new control acquired that did not exist 
before in a different degree, but merely a change in the form of the 
control. The proposal in the instant case is to change the degree 
or form of control over the properties of the carrier, by trans- 
ferring them to the subsidiary Golden Gate, and we think that the 
above holding requires that it be approved by the Commission 
under the present Section 5(2). 

We find no cases construing the pertinent language of Section 
5(2)(a) since it was expanded to include motor carriers, but there 
are judicial decisions construing comparable provisions in the Civil 
Aeronautics Act. Section 408 of that Act (49 U. 8. C. A. 488) 
provides that: 

(a) It shall be unlawful, unless approved by order of the 
Board as provided in this section... (5) for any air 
carrier or person controlling an air carrier, any other 
common carrier, or any person engaged in any other 
phase of aeronautics, to acquire control of any air car- 
rier in any manner whatsoever.’’ 


In Pan American Airways Co. v. Cwil Aeronautics Board, 
121 F.2d 810 (CCA 2, 1941), American Export Airlines, Inc., 
organized as a subsidiary to American Export Lines, Inc., a com- 
mon carrier by water, applied to the Civil Aeronautics Board for 
a certificate permitting it to do business as an air carrier, and in 
addition, approval of control of it by its parent American Export 
Lines, under the above section. The Board dismissed the applica- 
tion for approval of control, on the same theory which plaintiffs 
invoke here, viz., the control provision did not reach a transaction 
unless the air carrier sought to be controlled was already an air 
carrier. Judge Hand rejected this interpretation, reversed the 
dismissal, and remanded the case to the Board, stating: 


‘This seems to us an unduly literal interpretation of subdivi- 
sion (5). In our opinion ‘to acquire control of any air carrier 
in any manner whatsoever’ is to take all steps involved in 
obtaining control, which in this case would consist in supplying 
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a subsidiary corporation organized for air carriage and 
possessing adequate financial resources, with a certificate 
authorizing operation. Any other interpretation would enable 
a steamship company, by organizing a subsidiary for air car- 
riage, to escape the requirement of Section 408(b) that the 
‘Authority shall not enter... an order of approval unless it 
finds that the transaction proposed will promote the public 
interest by enabling such carrier other than an air carrier 
to use aircraft to public advantage in its operation and will 
not restrain competition.’ ’’ 


The reasoning of Judge Hand is equally applicable here. Section 
5(2), subdivision (c) of the Interstate Commerce Act supplements 
Section 5(2) (a) in stating: 


‘‘In passing upon any proposed transaction under the provi- 
sions of this paragraph (2), the Commission shall give weight 
to the following considerations, among others: (1) the effect 
of the proposed transaction upon adequate transportation serv- 
ice to the public; ... (3) the total fixed charges resulting from 
the proposed transaction; and (4) the interest of the carrier 
employees affected.’’ 


If Greyhound is free to make substantial alterations in its corpo- 
rate structure, to create subsidiaries to take over part of its exist- 
ing operation, or perhaps to venture into new areas, without the 
necessity of seeking Commission approval, the function of that 
body to assure adequate transportation service to the public is 
unduly restricted. 

Finally we note that the Interstate Commerce Commission 
itself has, on other occasions, ruled that the type of transaction 
which Pacific Greyhound proposes is a Section 5 transaction. See: 
Columbia Motor Service Co—Purchase—Columbia Terminals Co., 
35 M. C. C. 531, and Consolidated Freightways, Inc—Control— 
Consolidated Convoy Co., 36 M. C. C. 351, which were decided 
shortly after Section 5(2) was enacted into its present form. In 
each of these cases motor carriers sought and obtained Commission 
approval to transfer a part of their operation to a newly created 
corporation, whose carrier status had to await the completion of 
the transaction. See also: Takin—Purchase—Takin Bros. Freight 
Tine, Inc., 37 M. C. C. 626, and Gehlhaus—Hollobinko—Control, 
60 M. C. C. 167. The Supreme Court has made itself clear regard- 
ing the weight to be given to Commission interpretations of the 
Interstate Commerce Act. In United States v. American Trucking 
Associations, 310 U. S. 534 (1940) at 549 it said: 


‘*In any case such interpretations are entitled to great weight. 
This is peculiarly true where the interpretations involve ‘con- 
temporaneous construction of a statute by the men charged 
with the responsibility of setting its machinery in motion, of 
making the parts work efficiently and smoothly while they are 
yet untried and new.’ ’’ 
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We therefore hold that the Commission was correct in holding 
that it had jurisdiction to approve the transaction in question, and 
both motions should be granted. 





Commission does not have jurisdiction over complaint of labor organization seeking 
compensation from carriers as result of change in route of passenger train. 


Railroad Labor Executives’ Association v. United States. (No. 4047-56) 


On April 12, 1957, a three-judge court for the District of Columbia 
held that the Commission was correct in dismissing a complaint by labor 
representatives seeking compensation under Section 5(2)(f) of the Act 


as a result of change in route of passenger trains made by certain rail- 
roads. 


Quoting from the opinion of the Court: 


The plaintiff is a voluntary, unincorporated association with 
which are affiliated standard, national and international railway 
labor organizations. Certain of these organizations are the duly 
designated representatives, under the Railway Labor Act, for the 
purposes of collective bargaining, of the employees of the railroads, 
which are intervening defendants, and the plaintiff is acting on 
behalf of these employees. The complaints filed before the Commis- 
sion, purporting to invoke certain provisions of Section 5 and 
Sections 1(4), 3(4) and 15(3) of the Interstate Commerce Act, 
sought to prevent North Western from discontinuing the inter- 
change and operation over its line between Chicago, Illinois and 
Omaha, Nebraska, of cars composing certain passenger trains op- 
erated over connecting railroads between Chicago and various 
western cities, including Los Angeles and San Francisco, California, 
Portland, Oregon and Denver, Colorado. The purpose of the com- 
plaints was to prevent or to obtain compensation under Section 
5(2)(f) of the Interstate Commerce Act for alleged adverse effects 
of such discontinuance of interchange of the cars composing the 
trains upon employees of North Western engaged directly or in- 
directly in the operation of the trains over its line between Chicago 
and Omaha. 

For years prior to October 1955, North Western, Union Pacific 
and Southern Pacific interchanged and operated certain through 
passenger train service between Chicago and San Francisco, and 
North Western and Union Pacific interchanged and operated pas- 
senger trains between Chicago and Los Angeles, California and 
Denver, Colorado and Portland, Oregon. Until October, 1955 the 
trains involved operated over the tracks of North Western be- 
tween Chicago and Omaha, where crews of Union Pacific took 
charge of the trains. Similar arrangements existed for the trains 
which were entered upon Southern Pacific tracks further west. 
Each of the railroads operated the trains over its own tracks but 
not over the tracks of either of the other railroads. Each of the 
railroads furnished its own locomotives and crews for operation of 
the trains over its own tracks except one train operated by North 
Western between Chicago and Omaha and by Union Pacific between 
Chicago and Denver, which train was hauled by the same locomotive 
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over the lines of both railroads between Chicago and Denver. In 
October, 1955 the routing of the trains involved was changed in 
that the line of Milwaukee was used to transport the trains over its 
lines between Chicago and Omaha. The plaintiff alleges that the 
changes in routes have affected certain employment rights of the 
employees of their labor organizations, in that the substitution of 
Milwaukee for North Western has resulted in hardship for between 
700 and 1250 employees of North Western. 

After filing complaints before the Commission the plaintiff 
instituted action in the United States District Court in Chicago in 
which it sought an injunction from that Court to restrain the rail- 
roads from changing the said .routing, pending decision by the 
Commission on the complaints. The District Court in Chicago 
entered findings of fact and conclusions of law on October 27, 1955 
in which it denied the injunction and found that the consistent 
opinions of the Commission over a long period of years had held 
that the Commission lacked jurisdiction of the subject matter of 
the complaints. 

Plaintiff contends here that the arrangements between the con- 
necting railroads for the operation of through passenger train 
service by means of an interchange of equipment belonging to each 
of the carriers require Commission approval under Section 5(2) (a) 
of the Interstate Commerce Act; and that the Commission erred in 
dismissing, on the basis of legal insufficiency and without a hearing 
on the merits, the application of plaintiff for continuance of the 
existing train service. 

The defendants contend that the order of the Commission to 
dismiss the complaints is lawfully correct in every respect, that the 
Commission has no jurisdiction over the operation, discontinuance 
or curtailment of passenger service, and was therefore without 
authority to prevent North Western from discontinuing, or Mil- 
waukee from commencing, interchange and operation of the subject 
trains over their respective lines between Chicago and Omaha; that 
neither the prior interchange between North Western, Union Pa- 
cific and Southern Pacific, nor the present interchange with Mil- 
waukee of the cars composing the passenger trains operated by each 
of the railroads over its own line, was a ‘‘transaction’’ involving 
consolidation, merger, purchase, contract to operate or acquisition 
of control or management of the property of the three railroads in 
a common interest, subject to the Commission’s jurisdiction under 
Section 5(2)-(7) of the Interstate Commerce Act; that the Com- 
mission did not act arbitrarily or unlawfully in dismissing the 
plaintiff’s complaint; that the Commission’s Report shows that it 
recognized alleged possible adverse effects that North Western’s 
discontinuance of operating the trains might have upon some of its 
employees, but that it did not err in failing to make ‘‘specifie find- 
ings’’ concerning such effects on employees or public interest in 
their welfare, particularly since it had no jurisdiction of such dis- 
continuance, and that there was no further factual data presented 
from which the Commission could have made ‘‘specifie findings’’ 
with respect to the alleged adverse effects upon the employees; that 
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the construction sought by plaintiff would do violence to the intent 
and purpose of the Interstate Commerce Act; that plaintiff has no 
real legal theory of its case; that the railroads here have done no 
more than they are required by law to do; that the Commission has 
traditionally conceded that carriers must be allowed wide latitude 
in the operation of passenger service; that the Commission reached 
the only conclusion possible in dismissing the plaintiff’s complaints 
and that plaintiff is bound by the decision of the Commission. 

According to the plaintiff, two basic questions are presented: 

I. Do the provisions of Section 5(2) (a) (i) of the Act requir- 
ing the approval of the Commission of any lease by one railroad 
of the properties, or any part thereof, of another railroad or of any 
contract by one railroad to operate the properties, or any part 
thereof, of another railroad, apply to an arrangement between two 
or more connecting railroads by which through train service is 
provided between points on the lines of said connecting carriers by 
trains composed of equipment belonging to each participating rail- 
road, and such equipment is maintained when on the lines of a 
non-owning carrier and its use on such lines is paid for by such 
carrier in accordance with a government contract between the 
participants ? 

II. Do the provisions of Section 1(4), 3(4) and 15(3) of the 
Act authorize the Commission to direct, as necessary and desirable 
in the public interest, the continuance of an existing through pas- 
senger train service serving through routes when the discontinuance 
of such service will deprive a substantial number of railroad em- 
ployees of their jobs and, claims plaintiff, adversely affect many 
communities ? 

Section 5(2)(a) principally relied upon by plaintiff reads in 
part as follows: 


**Tt shall be lawful, with the approval and authorization 
of the Commission, as provided in Subdivision (b)— 

‘*(i) for two or more carriers to consolidate or merge their 
properties or franchises, or any part thereof, into one corpora- 
tion for the ownership, management, and operation of the 
properties theretofore in separate ownership; or for any car- 
rier, or two or more carriers jointly, to purchase, lease or con- 
tract to operate the properties, or any part thereof, of another; 
or for any carrier, or two or more carriers jointly, to acquire 
control of another through ownership of its stock or other- 
GM «ae 


Plaintiff takes the position that the new arrangement for inter- 
change of equipment is a lease or ‘‘transaction’’ which, not having 
been submitted to the Commission for approval, is in violation of 
Section 5(4) of the Act, which provides in part as follows: 


‘*Tt shall be unlawful for any person, except as provided 
in (2), to enter into any transaction within the scope of sub- 
paragraph (a) thereof, or to accomplish or effectuate, or par- 
ticipate in accomplishing or effectuating, the control or man- 
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agement in a common interest of any two or more carriers, how- 
ever such result is attained .. .’’ 


The plaintiff argues that the interchange between the con- 
necting railroads of the cars composing the trains involved, and the 
operation of the trains by each railroad with its own locomotives 
and crews over its line was a transaction subject to the provisions 
of Section 5(2) of the Interstate Commerce Act. In brief, the 
plaintiff would have us construe the ‘‘ purchase, lease or contract 
to operate’’ clause of Section 5(2)(a)(i) separate and apart from 
the other clauses of the paragraph. However, all the clauses of the 
paragraph should be construed together and the clause in question 
should not be taken out of context. 

No facts are alleged tending to show that the joint rail service 
provided by the participating rail carriers is a transaction involv- 
ing control, either by consolidation, merger, purchase, lease, con- 
tract to operate or otherwise, within the meaning of Section 5(2) 
(a) of the Act. Rather the complaint discloses a mere interchange 
of cars or locomotives between carriers, a transaction in no way 
alleged legally to involve control of another carrier. Such a routing 
arrangement is not a transaction within the scope of Section 5(2) (a) 
and therefore does not require Commission approval. The general 
purpose of Section 5(2) is to permit the lawful accomplishment of 
transactions otherwise made unlawful by law. We hold that Sec- 
tion 5(2) is not applicable to interchanges of carrier equipment 
which do not effect control of two or more carriers in a common 
interest. It follows, therefore, that North Western could discon- 
tinue and Milwaukee could commence operating the trains without 
the approval of the Commission. The test of a transaction under 
Section 5(2) is not, as plaintiff contends, whether it has an adverse 
effect on railroad employees, but whether it involves a consolidation 
or acquisition of control or management over two or more railroads 
in a common interest. 

Plaintiff’s contention that, on the same facts, Sections 1(4), 
3(4) and 15(3) of the Act afford ‘‘a basis for Commission action’’ 
to require the establishment and continued maintenance of through 
routes and joint passenger rates and ‘‘to direct rail service to pro- 
vide such through routes with through service by means of inter- 
change of equipment,’’ under the circumstances of this case, falls 
essentially short of stating a basis for relief. The aforementioned 
Sections are as follows: 


**1(4). It shall be the duty of every such common carrier 
establishing through routes to provide reasonable facilities for 
operating such routes and to make reasonable rules and regula- 
tions with respect to their operation, * * * 

**3(4) All earriers subject to the provisions of this part 
shall, according to their respective powers, afford all reason- 
able, proper, and equal facilities for the interchange of traffic 
between their respective lines and connecting lines, and for the 
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y- receiving, forwarding, and delivering of passengers or prop- 
erty to and from connecting lines; * * * 
**15(3) The Commission may, * * * establish through 





a- routes, joint classifications, and joint rates, fares, or charges, 
ne applicable to the transportation of passengers or property by 
es carriers subject to this part * * * and the terms and conditions 
under which such through routes shall be operated. * * *’’ 
et There is no complaint that the change in the routing of the 
m through trains resulted in any cancellation of a through route or 
he joint rate which was formerly in effect. No facts are alleged and 
mn no proof was given that would show or tend to show that the de- 
fendants have failed to provide reasonable facilities for operating 
ce through passenger routes, as required by Section 1(4). Further- 
v- more, no facts are alleged and no proof offered that would show 
n- or tend to show that the defendants have failed to afford all reason- 
2) able, proper and equal facilities for the receiving, forwarding and 
re delivering passengers to and from connecting lines within the 
Ly meaning of Section 3(4). We therefore agree with the Commis- 
ig sion that the complaints filed by the plaintiff with the Commission 
1) are legally insufficient for their failure to allege facts which show 
al or would tend to show that the acts complained of result, or may 
of result, in violation of the Act. 
C- One more matter deserves comment. The Commission has 
ot consistently held that the through transit arrangements herein 
yn involved do not require Commission approval under the provisions 
n- of Section 5(2) of the Act. This administrative interpretation is 
ut entitled to great weight by the Courts. See New York Central 
er Securities Co. v. United States, 287 U. S. 12, 24. However, plain- 
se tiff contends that even though the Commission’s interpretation of 
mn Section 5(2) has been consistent over a period of years, this Court 
ds should require the Commission to adopt an interpretation of the 
Civil Aeronautics Board, whereby the Board has held, under com- 
), parable language of the Civil Aeronautics Act, that it had juris- 
‘i diction over the leasing and operation by one airline of the aircraft 
th of another line. With equal logic it might be argued that the Civil 
‘0- Aeronautics Board should have followed the interpretation of the 
T- Commission. The real answer is that the two Acts are different. 
is Congress clearly considered the regulation of air transportation to 
od present quite different problems from those involved in rail trans- 
portation. It might well have seemed to Congress that the ready 
interchange of rail equipment presents no such safety and opera- 
or : - ; : ‘ : 
or tional factors as are so obvious in transportation by air. We quite 
“1 agree that the Commission’s view of its own problem does not de- 
| pend upon what the Board does in the administration of its Act. 
rt We are in complete accord that the Commission did not act 
“a arbitrarily or unlawfully in dismissing the complaints without 
~~ conducting hearings, or in denying plaintiff ’s petitions for a recon- 
~ sideration. This action is dismissed and counsel for the defendants 


will submit an appropriate order not inconsistent with this opinion. 
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Meetings of Regional Chapters 


District No. 1 Chapter 

Lawrence Petersen, President, G.T.M., Eastern Gas & Fuel Asso- 

ciation, 250 Stuart St., Boston 16, Massachusetts. 
Akron Chapter 

James E. Haydon, Chairman, Mgr., Commerce Dept., Eastern Cen- 
tral Motor Carriers Association, 207 East Tallmadge Ave., Akron 10, 
Ohio. 

Meets: Bi-monthly, third Wednesday of alternate months, except 


July and August. 
Atlanta Chapter 


Burton C. Kinney, Chairman, G. T. M., Georgia Highway Ex- 
press, Inc., 2090 Jonesboro Road, S. E., Atlanta, Georgia. 


Baltimore Chapter 

Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 

Chicago Chapter 

A. E. Leitherer, Chairman, Ass’t Gen’1 T. M., Allied Mills, Inc., 
Rm. 3400, 141 West Jackson Boulevard, Chicago, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 

Cleveland Chapter 

Kenneth J. Sutherell, Chairman, Assistant to T. M., Sherwin- 
Williams Co., 101 Prospect Avenue, Cleveland 1, Ohio. 

Meets: Quarterly on Third Tuesday of the month. 

Rocky Mountain Chapter 

Robert W. Wright, Jr., Chairman, A. G. T. M., Illinois-California 
Express, Inc., 510 East 51st Avenue, Denver, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local c — which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 


Association, provided, however, that membership in the Association of Interstate 
merce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 
(Sample charter, ie., that of the District of Columbia Chapter, will be found on 
= a of December, 1939, Journal). (Dues have been raised to $2.00 per 
member 
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District of Columbia Chapter 


Eugene T. Liipfert, Chairman, 2001 Massachusetts Avenue, N. W., 
Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida Chapter 


T. C. Maurer, Chairman, G. T. M., National Container Corporation, 
P. 0. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 


R. H. Prevette, Vice-President, c/o Dewey Portland Cement Com- 
pany, P. O. Box 767, Kansas City 12, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month except July 
and August in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Robert H. Stahlheber, Chairman, Commerce Attorney, Missouri 
Pacific Lines, 13th & Olive Streets, St. Louis 3, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 

Arthur A. Arsham, Chairman, Singer Building, 149 Broadway, 
New York 6, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 8:00 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 

Ninth District Chapter 


Edmund Nightingale, Chairman, Professor of Transportation, 
School of Business Administration, University of Minnesota, Minneapo- 
lis, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Carolina Chapter 


Emory B. Ussery, Chairman, Security Federal Building, Columbia 
1,8. C 


Oklahoma Chapter 


R. J. Andress, Chairman, Executive Vice President, Service Pipe 
Line, Tulsa, Oklahoma. 
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Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Greater Philadelphia Chapter 


J. A. Tucker, Chairman, Gulf Carloading Company, Inc., 1321 
Arch Street, Philadelphia, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor- 
dially invited. 

Pittsburgh Chapter 

Charles M. Donley, Chairman, Manager, Chas. Donley & Associates, 
34 Market Place, Pittsburgh 22, Pennsylvania. 

Meets: At call of Chairman. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 


Amarillo, Texas Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 


Sabine Area, Texas Chapter 


John H. Benckenstein, President, 915 Goodhue Building, Beau- 
mont, Texas. 

Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 


C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


South Texas Chapter 


F. G. Robinson, Chairman, T. M., Galveston Wharves, Galveston, 
Texas. 
Puget Sound Chapter 


Stephen A. Cole, Chairman, 8250-42nd Street, N. E., Seattle 15, 
Washington. Meets first Tuesday of every month at Stewart Hotel, 
6:00 P. M. Members of other Chapters are cordially invited to attend. 


San Francisco Chapter 


Hatch Morrison, Chairman, Rock Island Lines, 1706 Broadway, 
Oakland 12, California. 

Meets: 12:00 Third Wednesday of alternate months commencing 
January, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 
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Southern California Chapter 
A. E. Norrbom, Chairman, 1203 Fair Oaks Avenue, South Pasadena, 
California. 
Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Ovut-of-town members 
are cordially invited to attend. 
Richmond, Virginia Chapter 
Herndon P. Jeffreys, Jr., Chairman, 1138 Mutual Building, Rich- 
mond 19, Virginia. 
Southeastern Wisconsin Chapter 
Richard L. Fisher, Chairman, T. M., Red Star Yeast & Products Co., 
221 East Buffalo St., Milwaukee 1, Wisconsin. 


Meets: Second Wednesday of each month, September through June, 
at the Elk’s Club, Milwaukee, at 7:30 P. M. Out-of-town members are 
cordially invited. 














District. 1—Maine, New itampatire Seraoc, Masssehies ae 
and Rhode Island. © © aaptss 


District 2—Conneeticut, New York ‘and New Jersey. 


District 3—Pennsylvania. ( Bastar half), Maryland, Delaware 
and District of Columbia. | 


District 4—Pennsylvania (Western half}, Ohio ani cabal 
Virginia. 


District 5—Virginia, North Carolia and South Carolina. 
District 6—Georgia, Alabama and Florida. 

District 7—Kentucky, Tennessee bacsaal Mississippi, 

District §—Michigan, Indiaua and Tilinois, 


District 9—Wisconsin, Minnesota, North Dakota and Routh 
Dakota. 


District 10—Iowa, Missouri, Nebraska and Kansas. 
Distriet’ 11—Arkansas, Oklahoma and Louisiana. 


» District 12—Texas. 


District: 13—Wyoming, Colorado and New Mexieo. 
District 14—-Montana, Idaho and tab. 

District 15—Washington, and Oregon 

“District 16—California, Nevada and A 





